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Mr. Harold C. Simmons, Chief Executive Officer
NL Industries, Inc.

5430 LBJ Freeway, Suite 1700

Dallas, Texas 75240-2697

Re:  Special Notice Letter for the Big River Mine Tailings Superfund Site
St. Francois County, Missouri

Dear Mr. Simmons:

This letter is a Special Notice Letter for the Big River Mine Tailings Superfund Site, located in

St. Francois County, Mo., (the Site). The U.S. Environmental Protection Agency, Region 7 is contacting
the NL Industries, Inc., to attempt to resolve the responsibility of NL Industries at the Site. EPA has also
sent this notice to The Doe Run Resources Corporation; and the state of Missouri, Department of
Natural Resources, Division of Parks.

Background

. Based on an extensive review of records related to the release and/or disposal of hazardous substances at
the Site, EPA identified NL Industries as one of the potentially responsible parties that contributed
hazardous substances to the Site. Under the federal Superfund law, NL Industries and the other PRPs at
the Site are responsible for the costs of cleaning up the Site. EPA has selected a cleanup approach
(formally known as a remedial action) for the Site, which is described in a document called a Record of
Decision issued by EPA on September 30, 2011.

Special Notice and Negotiation Moratorium

EPA has determined that use of the special notice procedures set forth in Section 122(e)-of the
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9622(e), may
facilitate a settlement between NL Industries, other PRPs and EPA for implementation of the response
action. Under Section 122(e), this letter triggers a sixty (60)-day moratorium on certain EPA response
activities at the Site. During this 60-day moratorium, EPA will not begin response action at the Site.
However, EPA reserves the right to take action at the Site at any time should a significant threat to the
human health or the environment arise.
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During this 60-day period, NL Industries and the other PRPs are invited to participate in formal
negotiations with EPA in an effort to reach a settlement to conduct or finance the response action at the
Site. The 60-day negotiation period ends on May 24, 2013. The 60-day negotiation moratorium will be
extended for an additional sixty (60) days if PRPs provide EPA with a “good faith offer” to conduct or
finance the response action and reimburse EPA for its costs incurred to date. If EPA determines that
your proposal is not a “good faith offer,” you will be notified in writing of EPA's decision to end the
moratorium. If the moratorium is extended for an additional 60 days, negotiations will conclude on
July 23, 2013. If settlement is reached between EPA and the PRPs within the 120-day negotiation
moratorium, the settlement will be embodied in a Consent Decree for Remedial Design/Remedial
Action. When approved by EPA and the U.S. Department of Justice, the Consent Decree will then be
lodged in federal court.

If a “good faith offer” is not received within sixty (60) days, or a timely settlement cannot be reached,
EPA may take appropriate action at the Site, which may include either of the following options:

(1) EPA 'may fund the remedial action and pursue a cost recovery claim under 107 of CERCLA against
you and/or the other PRPs; or (2) EPA may issue a Unilateral Administrative Order to you and/or the
other PRPs under Section 106(a) of CERCLA, 42 U.S.C. § 9606, requiring you or them to perform the )
work described in the ROD. If the recipients of a UAO refuse to comply with the UAO, EPA may
pursue civil litigation against the recipients to require compliance.

Good Faith Offer

A proposed Consent Decree is enclosed 1o assist you in developing a “good faith offer.”! As indicated,
the 60-day negotiation moratorium triggered by this letter is extended for 60 days if the PRPs submit a
“good faith offer” to EPA. A “good faith offer” to conduct or finance the remedial action is a written
proposal that demonstrates your qualifications and w1111ngness to perform such work and includes the
following elements:

. A statement of your willingness and financial ability to implement the requirements of
the ROD and proposed Consent Decree and that provides a sufficient basis for further negotiation;

* A demonstration of your technical capability to carry out the remedial action, including
identification of the firm(s) that may actually conduct the work or a description of the process that will
be undertaken to select the firm(s);

. A detailed statement of work or work plan identifying how you intend to proceed with
the remedial action;

. A statement of your willingness to reimburse EPA for costs EPA will incur in overseeing
your implementation of the remedial action;

' This draft Consent Decree is not currently binding on EPA and is subject to revision and approval by EPA and DOJ. Itis
based on the model RD/RA Consent Decree (March 23, 2012), which is available at’
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/rdra-2012-amd.pdf.
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. A response to the proposed Consent Decree. If your offer contemplates modifications to
the Consent Decree, please make revisions or edits to the Consent Decree and submit a version showing
your proposed modifications to it;

. A list identifying each party on whose behalf the offer is being made, including name,
address, and telephone number of each party;

. The name, address, and phone number of the party who will represent you in
negotiations; and

. A redline/strikeout version of the draft CD in Word Perfect or Microsoft Word.

Administrative Record

In accordance with Section 113 of CERCLA, 42 U.S.C. § 9613, EPA has established an Administrative
Record containing the documents that serve as the basis for EPA’s selection of the appropriate response
action for the Site. This Administrative Record is located at the St. Francois County Heath Center, 1025
West Main Street, Park Hills, Missouri 63601, and is available to the public for inspection and comment.
The Administrative Record is also available for inspection and comment at the Superfund Records
Center, EPA Region 7, 11201 Renner Boulevard, Lenexa, Kansas 66219. You may wish to review the
Administrative Record to assist you in responding to this letter, but your review should not de]ay such
response beyond the 60-day period provided by CERCLA.

PRP Response and EPA Contact Person

You are encouraged to contact EPA by April 26, 2013, to indicate your willingness to participate in
future negotiations concerning this Site. You may respond individually or through a steering committee
if such a committee has been formed. If EPA does not receive a timely response, EPA will assume that
you do not wish to negotiate a resolution of your liabilities in connection with the Site, and that you have
declined any involvement in performing the response activities.

Your response to this Special Notice Letter and the demand for costs included herein, including written
proposals to perform the remedial action selected for the Site, should be sent to:

Jason Gunter, Remedial Project Manager

Special Emphasis and Remedial Branch
Superfund Division

U.S. Environmental Protection Agency, Region 7
11201 Renner Boulevard

Lenexa, Kansas 66219.

The factual and legal discussions in this letter are intended solely to provide notice and information, and
such discussions are not to be construed as a final EPA position on any matter set forth herein. Due to
the seriousness of the environmental and legal problems posed by the conditions at the Site, EPA urges
that you give immediate attention and prompt response to this letter.

EPA has notified the Federal Natural Resource Trustee, the Department of Interior, of EPA’s intention
to perform or enter into negotiations for the performance of response actions at the Site.
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The technical contact for this matter is Mr. Gunter at (913) 551-7358 or gunter.jason@epa.gov. The
attorney assigned to this matter is Julie Van Horn, Senior Assistant Regional Counsel, at (913) 551-7889
or vanhorn.julie@epa.gov. :

My staff and I look forward to working with you during the coming months.

Sincerely,

ecilia Tapia
Director _
Superfund Division .

Enclosure

cc: Dennis Stinson
Missouri Department of Natural Resources
P.O. Box 176 :
Jefferson City, Missouri 65102

Corporation Service Company

d/b/a CSC Lawyers Incorporatmg Service Company
211 East 7' Street, Suite 620

Austin, Texas 78701-3218



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

UNITED STATES OF AMERICA
THE STATE OF MISSOURI

Plaintiffs,

CivilNo. _______
v.

THE DOE RUN RESOURCES CORPORATION;

\RIES_,rIN\@;-;
STATEO M?SSOURI

U

DEPARTMEN JOE NABURA]
DIVISION OF PARKS;

RESOURCES,

Defendants.

REMEDIAL DESIGN/REMEDIAL ACTION (RD/RA) CONSENT DECREE

This is a draft. It includes the provisions for payment out of the special account and
certain other provisions that may or may not be included in the final cd.
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I. BACKGROUND

A. The United States of America (“United States”), on behalf of the Administrator of
the United States Environmental Protection Agency (“EPA”), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive Environmental Response,
Compensation, and Liability Act (“CERCLA”), 42 U.S.C. §§ 9606, 9607.

B. The United States, in its complaint, seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the Department of Justice (“DOJ”) for response actions at the Big River
Mine Tailings Superfund Site in St. Francois County, Missouri, together with accrued interest;
and (2) performance of response actions by the defendants at the Site consistent with the National
Contingency Plan, 40 C.F.R. Part 300 (“NCP”).

C. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F), EPA notified the State of Missouri (the “State”) on October 31, 2010, of
negotiations with potentially responsible parties (“PRPs”) regarding the implementation of the
remedial design and remedial action for the Site, and EPA has provided the State with an
opportunity to participate in such negotiations and be a party to this Consent Decree.

T“‘D 2 FheState has also filed a complaint-aganst-the-defendants in this Court alleging
thatlthe &?épdanﬁs{ire‘ﬁ}ble o t/p%;é_tate undef Sectibh 109 b CERCLA, 42 U.S.C. § 9607, and
[list; state Iaws cigedvj_n'*l,he Statd’s é&mplaigﬁ]ngo‘ir: k l ]

¥ ;! - / . E ‘ l- ’
-\ E.// Inaccordance with Sec‘t}bn 122()(1) of CER(E ,42 U.S.C. § 9622(j)(1), EPA

1o ‘i"fi"é”'c‘ﬁ € U.S?!i’)\‘é‘par?ﬁi‘gft/‘ogfInteri‘&f’(}n’é;ét\c‘)ber 31, 261’@, of negotiations with PRPs

regarding the release of hazardous substances that may have resulted in injury to the natural

resources under federal trusteeship and encouraged the trustee to participate in the negotiation of
this Consent Decree.

F. The defendants that have entered into this Consent Decree (“Settling Defendants™)
do not admit any liability to Plaintiffs arising out of the transactions or occurrences alleged in the
complaints, nor do they acknowledge that the release or threatened release of hazardous
substances at or from the Site constitutes an imminent and substantial endangerment to the public
health or welfare or the environment. '

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on
~ the National Priorities List (“NPL”), set forth at 40 C.F.R. Part 300, Appendix B, by publication
in the Federal Register on October 14, 1992, 57 Fed. Reg. 47180.

H. In response to a release or a substantial threat of a release of a hazardous
substances at or from the Site, Settling Defendant, The Doe Run Resources Corporation
commenced in 1997, a Remedial Investigation and Feasibility Study (“RI/FS”) for the Site
pursuant to 40 C.F.R. § 300.430. _ -

L. ~ Settling Defendant, The Doe Run Resources Corporation completed a Remedial
Investigation (“RI”’) Report on March 3, 2006, and Settling Defendant, The Doe Run Resources
Corporation completed a Feasibility Study (“FS”) Report on July 6, 2011.

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the FS and of the proposed plan for remedial action on July 22, 2011, ina_



major local newspaper of general circulation. EPA provided an opportunity for written and oral
comments from the public on the proposed plan for remedial action. A copy of the transcript of
the public meeting is available to the public as part of the administrative record upon which the
Director of the Superfund Division, EPA Region 7, based the selection of the response action.

K. The decision by EPA on the remedial action to be implemented at the Site is
embodred in a final Record of Decision (“ROD”), executed on September 30, 2011, on which the
State had a reasonable opportunity to review and comment and upon which the State has
commented and given its concurrence. The ROD includes EPA’s explanation for any significant
differences between the final plan and the proposed plan as well as a responsiveness summary to

the public comments. Notice of the final plan was published in accordance wrth Section 117(b)
of CERCLA 42 U.S.C. § 9617(b).

L. Based on the information presently available to EPA and the State, EPA and the
State believe that the Work will be properly and promptly conducted by Settling Defendants if
conducted in accordance with the requirements of this Consent Decree and its appendices.

M. Solely for the purposes of Section 113(j) of CERCLA, 42 U.S.C. § 9613(j), the
. remedy set forth in the ROD and lhe Work to be performed by Settling Defendants shall

constltu e a\respon:se a:ct‘ron taken T ordere by the‘ﬁresrde eSiden] o1 for%}whrch judicial review shall be
lrmlted to t e adr 1mstrat1ve re i 7 _

J The Partres recggmze ahd the (‘Zourt by enlenng this Consent Decree finds, that
tJ_]_l__s_,C_Qt_r et Dggrqe,has\beeg/rregotlajgd_by.;hejartres m,go‘@d faith and implementation of this
Consent Decree will expedite the cleanup of the Site and will avoid prolonged and complicated

litigation between the Partles and that this Consent Decree is fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331, 1367, and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over Settling Defendants. Solely for the purposes of this Consent Decree
and the underlying complaints, Settling Defendants waive all objections and defenses that they -
may have to jurisdiction of the Court or to venue in this District. Settling Defendants shall not

challenge the terms of this Consent Decree or this Court’s ]urrsdlctlon to enter and enforce this
Consent Decree.

I1L. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States and the
State and upon Settling Defendants and their successors, and assigns. Any change in ownership
or corporate status of a Settling Defendant including, but not limited to, any transfer of assets or

real or personal property, shall in no way alter such Settling Defendant’s responsibilities under
this Consent Decree



3. Settling Defendants shall provide a copy of this Consent Decree to each contractor
hired to perform the Work required by this Consent Decree and to each person representing any
Settling Defendant with respect to the Site or the Work, and shall condition all contracts entered
into hereunder upon performance of the Work in conformity with the terms of this Consent -
Decree. Seitling Defendants or their contractors shall provide written notice of the Consent
Decree to all subcontractors hired to perform any portion of the Work required by this Consent
Decree. Settling Defendants shall nonetheless be responsible for ensuring that their contractors
and subcontractors perform the Work in accordance with the terms of this Consent Decree. With
regard to the activities undertaken pursuant to this Consent Decree, each contractor and
subcontractor shall be deemed to be in a contractual relationship with Settling Defendants within
. the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).

IV. DEFINITIONS

4. Unless otherwise expressly provided in this Consent Decree, terms used in this
Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meaning assigned to them in CERCLA or in such regulations. Whenever terms listed
below are used in this Consent Decree or its appendices, the following definitions shall apply
solely~f@r~.purposes'of*tlns ConsengDecree:

“CERCLA] sh lmean thé\Ce\r\nprehens1ve3Env1ronmental Response, Compensatlon and

Li 'blmy Atia2 j 75, 88 96019675,
“Co{sent;_l@ﬁecreexshaf{hnean 1His.Consent Decreg and all appendices attached hereto

(hsted in Section XXVIII). In the event of conflict between this Consent Decree and any
appendix, this Consent Decree shall control.

“Day” or “day” shall mean a calendar day unless expressly stated to be a werking day.
The term “working day” shall mean a day other than a Saturday, Sunday, or federal or state
holiday. In computing any period of time under this Consent Decree, where the last day would

fall on a Saturday, Sunday, or federal or state holiday, the period shall run until the close of
business of the next working day.

“DOJ” shall mean the United States Department of Justice and its successor departments,
agencies, or instrumentalities.

“Effective Date” shall mean the date upon which this Consent Decree is entered by the
Court as recorded on the Court docket, or, if the:Court instead issues an order approvmg the
Consent Decree, the date such order is recorded on the Court docket.

“EPA” shall mean the United States Environmental Protection Agency and its successor '
departments, agencies, or instrumentalities. '

“EPA Hazardous Substance Superfund” shall mean the Hazardous Substance Superfund
established by the Internal Revenue Code, 26 U.S.C..§ 9507.

“Future Response Costs” shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States incurs in reviewing or developing plans, reports, and other
deliverables submitted pursuant to this Consent Decree, in overseeing implementation of the
Work, or otherwise implementing, overseeing, or enforcing this Consent Decree, including, but



not limited to, payroll costs, contractor costs, travel costs, laboratory costs, the costs incurred
pursuant to Paragraph 9 (Notice to Successors-in-Title and Transfers of Real Property), Sections
VII (Remedy Review), IX (Access and Institutional Controls) (including, but not limited to, the
cost of attorney time and any monies paid to secure access and/or to secure, implement, monitor,
maintain, or enforce Institutional Controls including, but not limited to, the amount of juét
compensation), XV (Emergency Response), Paragraph 48 (Funding for Work Takeover), and
Section XXIX (Community Involvement). Future Response Costs shall also include all Interim
Response Costs, and all Interest on those Past Response Costs Settling Defendants have agreed
to pay under this Consent Decree that has accrued pursuant to 42 U.S.C. § 9607(a) during the
period from [insert the date identified in the Past Response Costs definition] to the Effective

Date, and Agency for Toxic Substances and Disease Registry (“ATSDR?”) costs regarding the
Site.

“Institutional Controls” or “ICs” shall mean Proprietary Controls and state or local laws,
regulations, ordinances, zoning restrictions, or other governmental controls or notices that:
(2) limit land, water, and/or resource use to minimize the potential for human exposure to Waste
Material at or in connection with the Site; (b) limit land, water, and/or resource use to implement,
ensure non- mterference with, or ensure the protecuveness of the Remedlal Action; and/or (c)
prOwde o 0; matlowded to modlfy or gulﬂe hur?lan behavnor\, at or in connection with the

Site! “

L “Ins} i tlonal Control Imp e'mbntatlon and Assurance Plan” or “ICIAP” shall mean the

plait oufrflpleleI_Ll_I_lg, m_a_mtammg, momtormg, and repo,r}tligg on the Institutional Controls set
forth in the ROD, prepared in accordance with the Statement of Work (“SOW?).

[NOTE: If EPA determines that an ICIAP is required, insert ICIAP definition above and
some version of the following text in the SOW, and include, in Paragraphs 26 and 27, the
optional text addressing the ICIAP’s requirements. The text for the SOW is as follows:

Settling Defendants shall, within __ days after the Effective Date, submit a proposed
ICIAP. The ICIAP shall be a plan to implement the Institutional Controls set forth in the ROD.
The ICIAP shall include, but shall not be limited to: (2) a description of the pathways for
potential human exposure to Waste Material that may remain during and/or after completion of
construction of the Remedial Action; (b) a description of the areas where human activities should
be restricted, including legal descriptions for such areas, sample maps, and a plan for preparing
final survey maps (e.g., survey of hazardous waste cap); (c) a list of properties where Proprietary
Controls are needed; (d) a description of the proposed Institutional Controls and their purpose;
“(e) a description of the proposed duration of each Institutional Control and an explanation for
such duration; (f) a schedule for implementing each Institutional Control; (g) a schedule for
completing title work; (h) draft Proprietary Controls enforceable under state law to implement
the proposed land/water use restrictions; (i) a description of the authority of each affected
property owner to implement each Proprietary Control, including title insurance commitments or
other title evidence acceptable to EPA for proposed Proprietary Controls; (j) a description of all -
prior liens and encumbrances existing on any real property that may affect the Proprietary
- Controls or the protectiveness of the remedy, and a plan for the release or subordination of any
such liens and encumbrances (unless EPA waives the release or subordination of such liens or
encumbrances); (k) a plan for monitoring, maintaining, reporting on, and ensuring the continued



efficacy of the Institutional Controls and a contingency plan in the event ICs are ineffective; and
(1) a schedule for annual certifications regarding whether the Institutional Controls remain in
place, regarding whether the Institutional Controls have been complied with, and regarding
enforcement of the Institutional Controls. The ICIAP shall be effective upon EPA’s
[issuance/approval], and shall become an enforceable requirement of the Consent Decree.]

“Interim Response Costs” shall mean all costs, including, but not limited to, direct and
indirect costs, (a) paid by the United States in connection with the Site between [insert the date

identified in the Past Response Costs definition] and the Effective Date, or (b) incurred prior
to the Effective Date but paid after that date. .

“Interest” shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest

shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change
on October 1 of each year.

[NOTE: If the Consent Decree includes provisions under which Settling Defendants will
recelve disbursement from an EP specnal account, the followmg three definitions should

2If i ( es no include ({sbursement blu(a'?)‘es requlre payments to be made to
the Site’s "peaal__Acco nt, only the econd’%leﬁn‘jtlon shoiuld be added.]
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[“Interest Eame 2 shall mean eresieamed ona Lntq in the Big River Mine Tailings
DJsbu.rseéent Spe01al K‘c:couﬁt, whlcthhall,g écomputedﬁnomhly at a rate based on the annual
return on investments of the EPA Hazardous Substance Superfund. The applicable rate of
interest shall be the rate in effect at the time the interest accrues.]

[“Big River Mine Tailings Special Account” shall mean the special account, within the
EPA Hazardous Substance Superfund, established for the Site by EPA pursuant to Section
122(b)(3) of CERCLA, 42 U.S.C. § 9622(b)(3), and the Settlement Agreement Regarding the
Southeast Missouri (SEMO) Sites with ASARCO LLC, that was approved on May 12, 2008 in
the United States Bankruptcy Court for the Southern District of Texas.]

[“Big River Mine Tailings Disbursement Special Account” shall mean the special
account, within the EPA Hazardous Substance Superfund, established for the Site by EPA
pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C. § 9622(b)(3), and Paragraph 59.]

“MDNR” shall mean the Missouri Department of Natural Resources, and any successor
departments or agencies of the State.

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA,
42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

“Operation and Maintenance” or “O&M?” shall mean all activities required to maintain
the effectiveness of the Remedial Action as required under the Operation and Maintenance Plan
approved or developed by EPA pursuant to Section VI (Performance of the Work by Settling
Defendants) and the SOW [, and maintenance, monitoring, and enforcement of Institutional
Controls as provided in the ICIAP].



“Owner Settling Defendant” shall mean [ ‘ ]-

“Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral
or an upper or lower case letter.

“Parties” shall mean the United States , the State of Missouri, Department of Natural
Resources, and Settling Defendants.

“Past Response Costs” shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States paid at or in connection with the Site through [insert the

date of the most recent cost update], plus Interest on all such costs that has accrued pursuant to
42 U.S.C. § 9607(a) through such date.

“Performance Standards” shall mean the cleanup standards and other measures of
~achievement of the goals of the Remedial Action, set forth in the ROD and the SOW and any
modified standards established pursuant to this Consent Decree.

“Plaintiffs” shall mean the United States and the State of Missouri, Department of
Natural Resources.

~roprretary~C@n\rols sha}ll ean easement covenants running with the land that
(a) limit \ﬁd water orjresource ys¢ ‘and/or pr bvide aéf esstnghts and (b) are created pursuant to

on law jor st:}tuto law byfan u}strumjmt:thatjrs rCCOJdin by the owner in the appropriate

land records offi ./["“\\

“RCRA""Shall mean-the Solid Waste DiSposal AC;42°U.S.C. §§ 6901-6992 (also known
as the Resource Conservation and Recovery Act).

“Record of Decision” or “ROD” shall mean the EPA Record of Decision relating to the
Big River Mine Tailings Superfund Site, Operable Unit 01, signed on September 30, 2011, by the

Director of the Superfund Division, EPA Region 7, and all attachments thereto. The ROD is
attached as Appendix A.

“Remedial Action” shall mean all activities Settling Defendants are required to perform
under the Consent Decree to implement the ROD, in accordance with the SOW, the final
approved remedial design submission, the Remedial Action Work Plan, and other plans approved
by EPA, including implementation of Institutional Controls, until the Performance Standards are
met, and excluding performance of the Remedial Design, O&M, and the activities required under
Section XXV (Retention of Records).

“Remedial Action Work Plan” shall mean the document developed pursuant to
Paragraph 12 (Remedial Action) and approved by EPA, and any modifications thereto.

“Remedial Design” shall mean those activities to be undertaken by Settling Defendants to
develop the final plans and specifications for the Remedial Action pursuant to the Remedial
Design Work Plan.

“Remedial Design Work Plan” shall mean the document developed pursuant to
Paragraph 11 (Remedial Design) and approved by EPA, and any modifications thereto.

“Section” shall mean a portion of this Consent Decree identified by a Roman numeral.



“Settling Defendants” shall mean those Parties identified in Appendix D.

“Site” shall mean the Big River Mine Tailings Superfund Site, located in St. Francois
County, Missouri , and depicted generally on the map attached as Appendix C.

[NOTE: The definition of “Site” affects the scope of the covenants not to sue. The
definition used should conform with the intended scope of the covenants and the general
reservations provided in Section XXI (Covenants by Plaintiff[s]).]

“State” shall mean the State of Missouri. _
[NOTE: If the State is a party to the Consent Decree and the State’s costs are being paid

under the Decree, please add definitions for “State Past Response Costs” and “State Future
Response Costs.”’]

“Statement of Work” or-“SOW?” shall mean the statement of work for implementation of
the Remedial Design, Remedial Action, and [Pre- and Post-Achievement] O&M at the Site, as

set forth in Appendix B to this Consent Decree and any modifications made in accordance with
this Consent Decree.

t(\’ ’Sui‘ggrvisijj?g CZ tractor” i'il\a\l: meaﬂﬂ?e prinb‘mﬁﬁﬁa\létor retained by Settling
Defendantsiio supervis ._-,-,-And 'direet‘tﬁ___-_ \implementaﬁion of the Work under this Consent Decree.

2 “'I}f}iﬁsfer “ hzfr§xqean .}/0 sel’l’,"z’{ssign, convey, lease! mortgage, or grant a security interest
inZ.Orwhére usedids.a noiln,.a.sale, ass_’i'gllmlent%conveyanele,.,or other disposition of any interest
by operation of law or otherwise.

¥ '”G 7

“United States” shall mean the United States of America and each department, agency,

and instrumentality of the United States, including EPA, [and any federal natural resource
trustee].

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33) of
CERCLA, 42 U.S.C. § 9601(33); [(3) any “solid waste” under Section 1004(27) of RCRA, 42
U.S.C. § 6903(27);] and (4) any [“hazardous material”] under [insert appropriate State
statutory terminology and citation].

“Work” shall mean all activities and obligations Settling Defendants are required to

perform under this Consent Decree, except the activities required under Section XXV (Retention
of Records).

V. GENERAL PROVISIONS

5. Objectives of the Parties. The objectives of the Parties in entering into this
Consent Decree are to protect public health or welfare or the environment by the design and
implementation of response actions at the Site by Settling Defendants, to pay response costs of

the Plaintiffs, and to resolve the claims of Plaintiffs against Settling Defendants as provided in
this Consent Decree.




6. Commitments by Settling Defendants.

a. Settling Defendants shall finance and perform the Work in accordance
with this Consent Decree, the ROD, the SOW, and all work plans and other plans, standards,
* specifications, and schedules set forth in this Consent Decree or developed by Settling
Defendants and approved by EPA pursuant to this Consent Decree. Settling Defendants shall

pay the United States and the State for Past Response Costs and Future Response Costs as
provided in this Consent Decree.

b. The obligations of Settling Defendants to finance and perform the Work,
including obligations to pay amounts due under this Consent Decree, are joint and several. In the
event of the insolvency of any Settling Defendant or the failure by any Settling Defendant to

implement any requirement of this Consent Decree, the remaining Settling Defendants shall
complete all such requirements.

7. Compliance With Applicable Law. All activities undertaken by Settling
Defendants pursuant to this Consent Decree shall be performed in accordance with the
requirements of all applicable federal and state laws and regulations. Settling Defendants must
alsq‘_’comply with all a phcable or relevant and appropriate requlrements of all federal and state
en‘ja3 onme ;\D aw s as et forth n}/&m ROD amd the S@W The actwntles conducted pursuant {o
th1§_-Cons ecree i _approve«iZ_A}EPA shal!_l_)g/deeme st be consistent with the NCP.

. N I .

g‘L NS provided i %ect’l - gZI(e) of CERCLA 42 U.S.C. § 9621(e), and
Section 300.400(¢e) of the NCP, no permit shall be required for any portion of the Work
conducted entirely on-site (i.e., within the areal extent of contamination or in very close
proximity to the contamination and necessary for implementation of the Work). Where any
portion of the Work that is not on-site requires a federal or state permit or approval, Settling
Defendants shall submit timely and complete applications and take all other actions necessary to
obtain all such permits or approvals.

. b. Settling Defendants may seek relief under the provisions of Section XVIII
(Force Majeure) for any delay in the performance of the Work resulting from a failure to obtain,
or a delay in obtaining, any permit or approval referenced in Paragraph 8.a and required for the
Work, provided that they have submitted timely and complete applications and taken all other
actions necessary to obtain all such permits or approvals.

C. This Consent Decree is not, and shall not be construed to be, a permit
issued pursuant to any federal or state statute or regulation.

[NOTE: Paragraph 9.a should be used for consent decrees in which there is an Owner Settlement
Defendant, no ICs have been 1mplemented on the property, and the consent decree does not
require the recording of proprietary controls pursuant to the optional access and institutional

controls section. Paragraphs 9.b-9.d should be used where there is an'Owner Settling
Defendant. |



9. [Notice to Successors-in-Title and Transfers of Real Property.

a. For any real property owned or controlled by Owner Settling Defendant
located at the Site, Owner Settling Defendant shall, within 15 days after the Effective Date,
submit to EPA for review and approval a proposed notice to be filed with the appropriate land
records office that provides a description of the real property and provides notice to all
successors-in-title that the real property is part of the Site, that EPA has selected a remedy for the
Site, and that potentially responsible parties have entered into a Consent Decree requiring
implementation of the remedy. The notice also shall describe the land use restrictions, if any, set
forth in Paragraphs 26.b and 27.a(2) and shall identify the United States District Court in which
the Consent Decree was filed, the name and civil action number of this case, and the date the
Consent Decree was entered by the Court. Owner Settling Defendant shall record the notice
within ten days after EPA’s approval of the notice. Owner Settling Defendant shall provide EPA
with a certified copy of the recorded notice within ten days after recording such notice.

b. Owner Settling Defendant shall, at least 60 days prior to any Transfer of
any real property located at the Site, give written notice: (1) to the transferee regarding the
Consent Decree and any Institutional Controls regarding the real property; and (2) to EPA and
t-hemSt-ate:\E'e:gardi-ngct-he;\p{oposedv’gransfer, i-nc-lud-ing\-tlhe:name:and address of the transferec and

th?-‘.édate o Whic "'__t!;he tiahsferee Washnotified of the Cénsexit|Dectee and any Institutional
Controls. ) :

. /’ C. '.-_.:.-_-:; ‘Qwner Settling\l __efendant may Transier any real property located at the
Siteonly if: (1) ro?)\riéta‘r'" Contf‘é‘i's"\r'efﬁ"rr\e‘d by Parséra'\p"h 26.c have been recorded with
respect to the real property; or (2) Owner Settling Defendant has obtained an agreement from the
transferee, enforceable by Settling Defendants and the United States, to (i) allow access and
restrict land/water use, pursuant to Paragraphs 27.a(1) and 27.a(2), (ii) record any Proprietary
Controls on the real property, pursuant to Paragraph 27.a(3), and (iii) subordinate its rights to any
such Proprietary Controls, pursuant to Paragraph 27.a(3), and EPA has approved the agreement
in writing. If, after a Transfer of the real property, the transferee fails to comply with the
agreement provided for in this Paragraph 9.c, Owner Settling Defendant shall take all reasonable
steps to obtain the transferee’s compliance with such agreement. The United States may seek the
_transferee’s compliance with the agreement and/or assist Owner Settling Defendant in obtaining
compliance with the agreement. Settling Defendants shall reimburse the United States under
Section X VI (Payments for Response Costs), for all costs incurred, direct or indirect, by the
United States regarding obtaining compliance with such agreement, including, but not limited to,
the cost of attorney time. a

d. In the event of any Transfer of real property located at the Site, unless the
United States otherwise consents in writing, Settling Defendants shall continue to comply with
their obligations under the Consent Decree, including, but not limited to, their obligation to -
provide and/or secure access, to implement, maintain, monitor, and report on Institutional
Controls, and to abide by such Institutional Controls.]



VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS

10.  Selection of Supervising Contractor.

a. All aspects of the Work to be performed by Settling Defendants pursuant
to Sections VI (Performance of the Work by Settling Defendants), VII (Remedy Review), VIII
(Quality Assurance, Sampling, and Data Analysis), IX (Access and Institutional Controls), and
XV (Emergency Response) shall be under the direction and supervision of the Supervising
Contractor, the selection of which shall be subject to disapproval by EPA after a reasonable
opportunity for review and comment by the State. Within ten days after the lodging of this
Consent Decree, Settling Defendants shall notify EPA and the State in writing of the name, title,
and qualifications of any contractor proposed to be the Supervising Contractor. With respect to
any contractor proposed to be Supervising Contractor, Settling Defendants shall demonstrate that
the proposed contractor has a quality assurance system that complies with ANSI/ASQC E4-1994,
“Specifications and Guidelines for Quality Systems for Environmental Data Collection and '
Environmental Technology Programs” (American National Standard, January 5, 1995), by
submitting a copy of the proposed contractor’s Quality Management Plan (“QMP”). The QMP
should be prepared in accordance with “EPA Requirements for Quality Management Plans
(QAYR=2y) (EPA/240/B501/002, March ZOOWeissugd*Mayf%@ or equivalent documentation
as aietermi%éd byk EPA.FEPA wilVissue a nobi_'ée of disapproval of an authorization to proceed
reg’z;l;rding hfimg %Lheaﬁ?bpose}i[ co}‘ifractor. ]»atca")1 y time fthereafter, Settling Defendants
prc"jpose to, --ﬁ’angc ragﬁgerwsmg Cﬁﬁ;‘{actor, Settling Defenqants shall give such notice to EPA
andthe.S -‘éi(e au_d:ﬁ?n_ust d%';tgi_u ,_g/lg authggi\i_gﬁgnltg proceedﬁgm EPA, after a reasonable
opportunity for review and comment by the State, before the new Supervising Contractor
performs, directs, or supervises any Work under this Consent Decree. [If Settling Defendants’
Project Coordinator has been selected prior to signature of the Consent Decree, replace the
foregoing text with: All aspects of the Work to be performed by Settling Defendants pursuant to
Sections VI (Performance of the Work by Settling Defendants), VIII (Quality Assurance,
Sampling, and Data Analysis), IX (Access and Institutional Controls), and XV (Emergency
Response) shall be under the direction and supervision of the Supervising Contractor. Settling
Defendants have selected and, after reasonable opportunity for review and comment by the State,
EPA has issued an authorization to proceed regarding hiring of the following person as
Supervising Contractor: [insert name and contact information]. If at any time hereafter,
- Settling Defendants propose to change this Supervising Contractor, Settling Defendants shall
give such notice to EPA and the State and must obtain an authorization to proceed from EPA,
after a reasonable opportunity for review and comment by the State, before the new Supervising
Contractor performs, directs, or supervises any Work under this Consent Decree. Settling
Defendants shall demonstrate that the proposed replacement contractor has a quality assurance
system that complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality
Systems for Environmental Data Collection and Environmental Technology Programs”
(American National Standard, January 5, 1995), by submitting a copy of the proposed
contractor’s Quality Management Plan (“QMP”). The QMP should be prepared in accordance
with “EPA Requirements for Quality Management Plans (QA/R-2)” (EPA/240/B-01/002, March
2001, reissued May 2006). or equivalent documentation as determined by EPA.]
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b. If EPA disapproves a proposed [if Alternate text in Paragraph 10.a is
used: replacement] Supervising Contractor, EPA will notify Settling Defendants in writing.
Settling Defendants shall submit to EPA and the State a list of contractors, including the
qualifications of each contractor, that would be acceptable to them within 30 days after receipt of
EPA’s disapproval of the contractor previously proposed. EPA will provide written notice of the
names of any contractor(s) that it disapproves and an authorization to proceed with respect to any,
of the other contractors. Settling Defendants may select any contractor from that list that is not

disapproved and shall notify EPA and the State of the name of the contractor selected within 21
days after EPA’s authorization to proceed.

c. If EPA fails to provide written notice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents Settling Defendants from
meeting one or more deadlines in a plan approved by EPA pursuant to this Consent Decree,
Settling Defendants may seek relief under Section XVIII (Force Majeure).

11. Remedial Design.

a. Within 30 days after EPA’s issuance of an authorization to proceed
ursuant to Paragraph 10 (Selectlon of Superwsmg Contractor), Settling Defendants shall submit
'.PA a {l:. he Sgtz_}te a"‘_ ork planéf\r\D e deS@ﬁ"Ef\th /Remerﬁl\{\ctlon at the Site (“Remedial
Design Work Plan”) _jhe Remedial Design (Work Plan shgll provide for design of the remedy set

fo ltﬂla in the ROD! n ccordance/w th t e SOW andl for actzlevement of the Performance
St%li'fdards<. A other re u rements set .t fokth ir] the ROD, thig; Consent Decree, and/or the SOW.
};on its apprO\‘/“l'l 19)% EPA fﬁ”fRemeﬂlal e51gn Work PIL“Ehall be incorporated into and
enforceable under this Consent Decree. Within 30 days after EPA’s issuance of an authorization
to proceed under Paragraph 10, Settling Defendants shall submit to EPA and the State a Health
and Safety Plan for field design activities that conforms to the applicable Occupational Safety
and Health Administration and EPA requirements including, but not limited to, 29 C.F.R.
§ 1910.120.

b. The Remedial Design Work Plan shall include plans and schedules for
implementation of all remedial design and pre-design tasks identified in the SOW, including, but
not limited to, plans, and schedules for the completion of: [List all items that should be included
in the Remedial Design Work Plan. This list will be based on site-specific factors and shall
include the following items: (1) design sampling and analysis plan (including, but not limited to,
a Remedial Design Quality Assurance Project Plan in accordance with Section VIII (Quality
Assurance, Sampling, and Data Analysis)); (2) a Construction Quality Assurance Plan
(“CQAP”); [and (3) an Institutional Control Implementation and Assurance Plan (“ICIAP”);] and
may also include: (i) a treatability study, (ii) a Pre-design Work Plan, (iii) a preliminary design
submission, (iv) an intermediate design submission, and (v) a pre-final/final design submission.]
In addition, the Remedial Design Work Plan shall include a schedule for completion of the
Remedial Action Work Plan.

C. Upon approval of the Remedial Design Work Plan by EPA, after a

. reasonable opportunity for review and comment by the State, and submission of the Health and
Safety Plan for all field activities to EPA and the State, Settling Defendants shall implement the
Remedial Design Work Plan. Settling Defendants shall submit to EPA and the State all plans,
reports, and other deliverables required under the approved Remedial Design Work Plan in
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accordance with the approved schedule for review and approval pursuant to Section X1 (EPA
Approval of Plans, Reports, and Other Deliverables). Unless otherwise directed by EPA, Settling
Defendants shall not commence further Remedial Design activities at the Site prior to approval
of the Remedial Design Work Plan. :

d. The preliminary design submission shall include, at a minimum, the
following: (1) design criteria; (2) results of treatability studies; (3) results of additional field
sampling and pre-design work; (4) project delivery strategy; (5) preliminary plans, drawings and
sketches; (6) required specifications in outline form; and (7) preliminary construction schedule.

e. The intermediate design submission, if required by EPA or if

independently submitted by Settling Defendants, shall be a continuation and expansion of the
preliminary design.

f. . The pre-final/final design submission shall include, at a minimum, the
following: (1) final plans and specifications; (2) Operation and Maintenance Plan; (3) CQAP; (4)
Field Sampling Plan (directed at measuring progress towards meeting Performance Standards);
and (5) Contingency Plan. The CQAP, which shall detail the approach to quality assurance
durmg construction activities at the Slte shall s e01fy a uallty assurance official, independent.of
the__§uperv1smg Cﬂntrac’(or to cond ct a qual 1m;grﬁjrogram during the construction phase

offie prOJéc\t-] [
u / Remedml Actnon -

a. Wrthm‘30 days afterthe approval Gt the final design submission, Settling
Defendants shall submit to EPA and the State a work plan for the performance of the Remedial
Action at the Site (“Remedial Action Work Plan”). The Remedial Action Work Plan shall
provide for construction and implementation of the remedy set forth in the ROD and
achievement of the Performance Standards, in accordance with this Consent Decree, the ROD,
the SOW, and the design plans and specifications developed in accordance with the Remedial
Design Work Plan and approved by EPA. Upon its approval by EPA, the Remedial Action Work
Plan shall be incorporated into and enforceable under this Consent Decree. At the same time as
they submit the Remedial Action Work Plan, Settling Defendants shall submit to EPA and the
State a Health and Safety Plan for field activities required by the Remedial Action Work Plan
that conforms to the applicable Occupational Safety and Health Administration and EPA
requirements including, but not limited to, 29 C.F.R. § 1910.120. :

b. The Remedial Action Work Plan shall include the following: [List all
activities for which methodologies, plans, and schedules should be included in the Remedial
Action Work Plan. This list will be based on site-specific factors and shall include the following,
as appropriate: (1) schedule for completion of the Remedial Action; (2) method for selection of
the contractor; (3) schedule for developing and submitting other required Remedial Action plans;
(4) groundwater monitoring plan; (5) methods for satisfying permitting requirements;

(6) methodology for implementing the Operation and Maintenance Plan; (7) methodology for
implementing the Contingency Plan; (8) tentative formulation of the Remedial Action team; (9)
CQAP (by construction contractor); and (10) procedures and plans for the decontamination of
equipment and the disposal of contaminated materials.] The Remedial Action Work Plan also
shall include the methodology for implementing the CQAP and a schedule for implementing all
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Remedial Action tasks identified in the final design submission and shall identify the initial
formulation of Settling Defendants’ Remedial Action project team (including, but not limited to,
the Supervising Contractor).

C. Upon approval of the Remedial Action Work Plan by EPA, after a
reasonable opportunity for review and comment by the State, Settling Defendants shall
implement the activities required under the Remedial Action Work Plan. Settling Defendants
shall submit to EPA and the State all reports and other deliverables required under the approved
Remedial Action Work Plan in accordance with the approved schedule for review and approval
pursuant to Section XI (EPA Approval of Plans, Reports, and Other Deliverables). Unless
. otherwise directed by EPA, Settling Defendants shall not commence physical Remedial Action
activities at the Site prior to approval of the Remedial Action Work Plan. |

13. Settling Defendants shall continue to implement the Remedial Action until the
Performance Standards are achieved. Settling Defendants shall implement Post-Achievement
O&M for so long thereafter as is required by this Consent Decree.

14. Modification of SOW or Related Work Plans.

05 : ass s\__EPA determines thaht:qsm cessa y-teqnodlfy the work specified in the
S W and ’orxgm v@o k P ans develepe\d pursue‘nt to the SOW:40 achieve and maintain the

Pe-rformancé }Statki"' ards~r)jr to carry ou}gnd vaif the effectrveness of the remedy set forth in

the ROD a%d sull V’f}d1f1cat1@)n;“1s“c‘on 1sten}t Wlth\{he sco;.?ej of the remedy set forth in the ROD,

t,heﬁtEEAﬂmay lssgg*s&ﬁ_m é‘l.,f,lcathﬁ 1\me,,vy;1~t,1_gg and shall notify Settling Defendants of such
modification. For the purposes of this Paragraph and Paragraphs 50 (Completion of the
Remedial Action) and 51 (Completion of the Work) only, the “scope of the remedy set forth in
the ROD” is: [insert site-specific description here]. If Settling Defendants object to the
modification they may, within 30 days after EPA’s notification, seek dispute resolution under
Paragraph 76 (Record Review).

b. The SOW and/or related work plans shall be modified: (1) in accordance
with the modification issued by EPA; or (2) if Settling Defendants invoke dispute resolution, in
- accordance with the final resolution of the dispute. The modification shall be incorporated into
and enforceable under this Consent Decree, and Settling Defendants shall implement all work
required by such modification. Settling Defendants shall incorporate the modification into the
Remedial Design or Remedial Action Work Plan under Paragraph 11 (Remedial Design) or 12
(Remedial Action), as appropriate.

c. Nothing in this Paragraph shall be construed to limit EPA’s authority to
require performance of further response actions as otherwise provided in this Consent Decree.

15. Nothing in this Consent Decree, the SOW, or the Remedial Design or Remedial
Action Work Plans constitutes a warranty or representation of any kind by Plaintiff[s] that

compliance with the work requirements set forth in the SOW and the Work Plans will achieve
the Performance Standards.

16. Off-Site Shipment of Waste Material.

a. Settling Defendants may ship Waste Material from the Site to an off-Site
facility only if they verify, prior to any shipment, that the off-Site facility is operating in
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compliance with the réquirements of Section 121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), and
40 C.F.R. § 300.440, by obtaining a determination from EPA that the proposed receiving facility
is operating in compliance with 42 U.S.C. § 9621(d)(3) and 40 C.F.R. § 300.440.

- b. Settling Defendants may ship Waste Material from the Site to an
out-of-state waste management facility only if, prior to any shipment, they provide written notice
to the appropriate state environmental official in the receiving facility’s state and to the EPA
Project Coordinator. This notice requirement shall not apply to any off-Site shipments when the
total quantity of all such shipments will not exceed ten cubic yards. The written notice shall
include the following information, if available: (1) the name and location of the receiving
facility; (2) the type and quantity of Waste Material to be shipped; (3) the schedule for the
shipment; and (4) the method of transportation. Settling Defendants also shall notify the state
environmental official referenced above and the EPA Project Coordinator of any major changes
in the shipment plan, such as a decision to ship the Waste Material to a different out-of-state
facility. Settling Defendants shall provide the written notice after the award of the contract for
Remedial Action construction and before the Waste Material is shipped.

VII. REMEDY REVIEW

if 1‘/.\\ P?f&ﬁ‘c --;Jeview. ))S-rg\_t{ling lic\alfeﬁ”d'é"itsi f{éﬁéT cﬁﬁdqlct any studies and
inv\c}stigatiggf_i:i: thaj:-:- P l?"-reque:st%f)n\‘c‘z'l:-.de,r to pe, rr}it__ PA toj¢éonduct reviews of whether the
. Rel,_il%- dial Agj 1ont‘1_§ potective of..hunj_%m healtti andjthe environment at least every five years as
riéu{rfﬂd/py,Sect:gn 12&&%ERC \ 42‘}1 &C.§ 9621(c), and any applicable regulations.
18. EPA Selection of Further Response Actions. If EPA determines, at any time, that
the Remedial Action is not protective of human health and the environment, EPA may select

further response actions for the Site in accordance with the requirements of CERCLA and the
NCP. '

TR

19.  Opportunity To Comment. Settling Defendants and, if required by
Sections 113(k)(2) or 117 of CERCLA, 42 U.S.C. § 9613(k)(2) or 9617, the public, will be
provided with an opportunity to comment on any further response actions proposed by EPA as a
result of the review conducted pursuant to Section 121(c) of CERCLA and to submit written
comments for the record during the comment period. '

20.  Settling Defendants’ Obligation To Perform Further Response Actions. If EPA
selects further response actions relating to the Site, EPA may require Settling Defendants to
perform such further response actions, but only to the extent that the reopener conditions in
Paragraph 96 or Paragraph 97 (United States’ Pre- and Post-Certification Reservations) are
satisfied. Settling Defendants may invoke the procedures set forth in Section XIX (Dispute
Resolution) to dispute (a) EPA’s determination that the reopener conditions of Paragraph 96 or
Paragraph 97 are satisfied, (b) EPA’s determination that the Remedial Action is not protective of
human health and the environment, or (c) EPA’s selection of the further response actions.
Disputes pertaining to whether the Remedial Action is protective or to EPA’s selection of further

response actions shall be resolved pursuant to Paragraph 76 (Record Review).

21.  Submission of Plans. If Settling Defendants are required to perform further
response actions pursuant to Paragraph 20, they shall submit a plan for such response action to
EPA for approval in accordance with the procedures of Section VI (Performance of the Work by
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Settling Defendants). Settling Defendants shall implement the approved plan in accordance with
this Consent Decree.

VIII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

22. Quality Assurance.

a. Settling Defendants shall use quality assurance, quality control, and chain
of custody procedures for all treatability, design, compliance, and monitoring samples in
accordance with “EPA Requirements for Quality Assurance Project Plans (QA/RS)” (EPA/240/B-
01/003, March 2001, reissued May 2006), “Guidance for Quality Assurance Project Plans (QA/G-
5)” (EPA/240/R-02/009, December 2002), and subsequent amendments to such guidelines upon
notification by EPA to Settling Defendants of such amendment. Amended guidelines shall apply
only to procedures conducted after such notification.

b. Prior to the commencement of any monitoring project under this Consent
Decree, Settling Defendants shall submit to EPA for approval, after a reasonable opportunity for
review and comment by the State, a Quality Assurance Project Plan (“QAPP”) that is consistent
with the SOW, the NCP, and applicable guidance documents. If relevant to the proceeding, the
Pa-;t}es:a ree that-validated sampliﬂg\ data ge{;%ratedii‘xtraccorda%le with the QAPP(s) and

re{(iéwed?ir}__ ap f;;?ve iby EPA §Ha11 be adm!;_issiblci1 as/evici‘e"{lce, without objection, in any
proceedingfunde --;f@his_f@énsent EecreAISettl‘lin‘f:Befendangs Shall ensure that EPA and State

pe-r"_'slonnel qﬁé th 1r( atth Q\rize ée’pr'e‘sen_ ativei-s‘ are dllowed jpecess at reasonable times to all

@mlgﬂé( utiﬁiﬁd.b)ﬁs'_e_t_tﬂl‘igg_Defegﬁég;sjm implementingsthis Consent Decree. In addition,
Settling Defendants shall ensure that such laboratories shall analyze all samples submitted by EPA
pursuant to the QAPP for quality assurance monitoring. Settling Defendants shall ensure that the
laboratories they utilize for the analysis of samples taken pursuant to this Consent Decree perform
all analyses according to accepted EPA methods. Accepted EPA methods consist of those
methods that are documented in the “USEPA Contract Laboratory Program Statement of Work for
Inorganic Analysis, ILM05.4,” and the “USEPA Contract Laboratory Program Statement of Work
for Organic Analysis, SOM01.2,” and any amendments made thereto during the course of the
- implementation of this Consent Decree; however, upon approval by EPA, after opportunity for
review and comment by the State, Settling Defendants may use other analytical methods that are
as stringent as or more stringent than the CLP-approved methods. Settling Defendants shall
ensure that all laboratories they use for analysis of samples taken pursuant to this Consent Decree
participate in an EPA or EPA-equivalent quality assurance/quality control (“QA/QC”) program.
Settling Defendants shall use only laboratories that have a documented Quality System that
complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs” (American National
Standard, January 5, 1995), and “EPA Requirements for Quality Management Plans (QA/R-2)”
(EPA/240/B-01/002, March 2001, reissued May 2006) or equivalent documentation as determined
by EPA. EPA may consider laboratories accredited under the National Environmental Laboratory
Accreditation Program (“NELAP”) as meeting the Quality System requirements. Settling
Defendants shall ensure that all field methodologies utilized in collecting samples for subsequent
analysis pursuant to this Consent Decree are conducted in accordance with the procedures set
forth in the QAPP approved by EPA.
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23. Upon request, Settling Defendants shall allow split or duplicate samples to be
taken by EPA and the State or their authorized representatives. Settling Defendants shall notify
EPA and the State not less than 30 days in advance of any sample collection activity unless
shorter notice is agreed to by EPA." In addition, EPA and the State shall have the right to take any
additional samples that EPA or the State deem necessary. Upon request, EPA and the State shall
allow Settling Defendants to take split or duplicate samples of any samples they take as part of
Plaintiffs’ oversight of Settling Defendants’ implementation of the Work.

24.  Settling Defendants shall submit to EPA and the State ___copies of the results of
all sampling and/or tests or other data obtained or generated by or on behalf of Settling

Defendants with respect to the Site and/or the implementation of this Consent Decree unless EPA
agrees otherwise.

25. Notwithstanding any provision of this Consent Decree, the United States and the
State retain all of their information gathering and inspection authorities and rights, including

enforcement actions related thereto, under CERCLA, RCRA, and any other applicable statutes or
regulations.

IX. ACCESS AND INSTITUTIONAL CONTROLS

: : th "‘e or any ther real Dr@perty wlh—/e;}a@ dor land/water use restrictions are
needed is ownedl (1] ! _nfirolled v an"_,__of Set lmgsl%efendants

e} LV Settling Défendaiits shall, commgxcmg on the date of lodging of the
Con ent'Decre pro 1d\thé‘ﬁfilted S’fates "ﬁle State, andtfic’other Settling Defendants, and their

representatives, contractors, and subcontractors, with access at all reasonable times to the Site, or

such other real property, to conduct any activity regarding the Consent Decree including, but not
limited to, the following activities:

€)) Monitoring the Work;

(2)  Verifying any data or information submitted to the United States [or
the State]; ' '

3) Conducting investigations regarding contamination at or near the
Site;

4) Obtaining samples;

(5)  Assessing the need for, plannmg, or implementing additional
response actlons at or near the Site;

(6)  .Assessing implementation of quality assurance and quality control
practices as defined in the approved CQAP; | -

: @) Implementing the Work pursuant to the conditions set forth in
Paragraph 93 (Work Takeover);

&) Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendants or their agents, consistent with
Section XXIV (Access to Information);
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(9)°  Assessing Settling Defendants’ compliance with the Consent
Decree;

(10)  Determining whether the Site or other real property is being used in
a manner that is prohibited or restricted; or that may need to be prohibited or restricted
under the Consent Decree; and

(11)  Implementing, monitoring, maintaining, reporting on, and enforcing
any Institutional Controls and the requirements of the ICIAP.

b. commencing on the date of lodging of the Consent Decree, such Settling
Defendants shall not use the Site, or such other real property, in any manner that EPA determines
will pose an unacceptable risk to human health or to the environment due to exposure to Waste -
Material or interfere with or adversely affect the implementation, integrity, or protectiveness of
the Remedial Action or Post-Achievement O&M. The restrictions shall include, but not be
limited to: [list specific restrictions]; and

C. such Setlling Defendants shall:

1) execute and record in the appropriate land records office Proprietary
Ceo trols that: (1,)'_-.grant a rlrg‘ht of access cess to condct ’Sf%thlty regarding the Consent
Deoree mcliudl 5/ but not/ 1ted to, hose aCIIVItIeE isted in Paragraph 26.a; and (ii) grant
the ri éht blEntorce the and/wz\lter use restrl,l:tlons get forth in Paragraph 26.b, including,
bgt/fhot lugmted‘t&tsh jpemfﬁ\restrlc idns listed thefein and any land/water use restrictions
Tisted id the'\"ICIR‘P rther‘sip‘e‘}:‘iﬁe Pif this PaT‘é{g*raph 26.c. The Proprietary Controls
shall be granted to one or more of the following persons, as determined by EPA: (i) the
United States, on behalf of EPA, and its representatives; (ii) the State and its
representatives; (iii) the other Settling Defendants and their representatives; and/or (iv)
other appropriate grantees. The Proprietary Controls, other than those granted to the
United States, shall include a designation that EPA (and/or the State as appropriate) is a
third-party beneficiary, allowing EPA to maintain the right to enforce the Proprietary
Controls without acquiring an interest in real property. [If any Proprietary Controls are
granted to any Settling Defendants pursuant to this Paragraph 26.c(1), then such Settling
Defendants shall monitor, maintain, report on, and enforce such Proprietary Controls.]

[NOTE: Generally, EPA should be listed as a third-party beneficiary unless state law
explicitly rejects such third-party beneficiary rights in connection with real estate
instruments. See “Institutional Controls: Third-Party Beneficiary Rights in Proprietary
Controls,” April 19,2004, available at:

http://www.epa.gov/compliance/resources/policies/cleanup/superfund/ic-thd-pty-rights.pdf.

If the real property affected by the Proprletary Control is in a Jjurisdiction that has adopted
the Uniform Environmental Covenants Act (“UECA?”), the draft Proprietary Control should
meet the requirements of the applicable state statute implementing UECA, including the
designation of EPA as “Agency,” and EPA need not be designated as a third-party
beneficiary. Note that certain jurisdictions have statutes governing the recording of
Proprietary Controls that are not based upon UECA.]
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2 [w1thm days after the Effective Date / in accordance with the
schedule set forth in the ICIAP], submit to EPA for review and approval regarding such
real property: (i) draft Proprietary Controls [, in substantially the form attached hereto as
Appendix E,] that are enforceable under state law; and (ii) a current title insurance
commitment or other evidence of title acceptable to EPA, that shows title to the land
affected by the Proprietary Controls to be free and clear of all prior liens and
encumbrances. (except when EPA waives the release or subordination of such prior liens or
encumbrances or when, despite best efforts, Settling Defendants are unable to obtain
release or subordination of such prior liens or encumbrances).

(3)  within 15 days after EPA’s approval and acceptance of the
Proprietary Controls and the title evidence, update the title search and, if it is determined
that nothing has occurred since the effective date of the commitment, or other title
evidence, to affect the title adversely, record the Proprietary Controls with the appropriate
land records office. Within 30 days after recording the Proprietary Controls, such Settling
Defendants shall provide EPA with a final title insurance policy, or other final evidence of
title acceptable to EPA, and a certified copy of the original recorded Proprietary Controls
showing the clerk’s recordmg stamps. If the Pro rretary Controls are to be conveyed to
el nited:S at'e' s the Propnetary Controls a%rtrtle ewdence (including final title
evr}ience) be prepa}éd\m accorda ce wrth the ft S Department of Justice Title

Standard and ap foval of the $ trcrency of tr le shall be obtained as required by 40
U.S.C 111& {2 E ‘z | l

27.  If the Site, or any other real property where access and/or land/water use
restrictions are needed, is owned or controlled by persons other than any Settling Defendant:

a. Settling Defendants shall use best efforts to secure from such persons:

(1)  anagreement to provide access thereto for the United States [, the
State,] and Settling Defendants, and their representatives, contractors, and subcontractors,
to conduct any activity regarding the Consent Decree including, but not limited to, the
activities listed in Paragraph 26.a;

2 an agreement, enforceable by Settling Defendants and the United
States, to refrain from using the Site, or such other real property, in any manner that EPA
determines will pose an unacceptable risk to human health or to the environment due to
exposure to Waste Material or interfere with or adversely affect the implementation,
integrity, or protectiveness of the Remedial Action. The agreement shall include, but not
be limited to, the land/water use restrictions listed in Paragraph 26.b; and

3) the execution and recordation in the appropriate land records office
of Proprietary Controls, that (i) grant a right of access to conduct any activity regarding the
Consent Decree including, but not limited to, those activities listed in Paragraph 26.a, and
(ii) grant the right to enforce the land/water use restrictions set forth in Paragraph 26.b,
including, but not limited to, the specific restrictions listed therein [and any land/water use
restrictions listed in the ICIAP]. The Proprietary Controls shall be granted to one or more
of the following persons, as determined by EPA: (i) the United States, on behalf of EPA,
and its representatives, (ii) the State and its representatives, (iii) Settling Defendants and
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- their representatives, and/or (iv) other appropriate grantees. The Proprietary Controls,
other than those granted to the United States, shall include a designation that EPA (and/or
the State as appropriate) is a third party beneficiary, allowing EPA to maintain the right to
enforce the Proprietary Controls without acquiring an interest in real property. [If any
Proprietary Controls are granted to any Settling Defendants pursuant to this Paragraph

27.a(3), then such Settling Defendants’shall monitor, maintain, report on, and enforce such
Proprietary Controls.]

[NOTE: Generally, EPA should be listed as a third-party beneficiary unless state law
explicitly rejects such third-party beneficiary rights in connection with real estate

instruments. See “Institutional Controls: Third-Party Beneficnary Rights in Proprietary
Controls,” April 19, 2004, available at:

http://www.epa.gov/compliance/resources/policies/cleanup/superfund/ic-thd-pty-rights.pdf.

If the real property affected by the Proprietary Controls is in a jurisdiction that has adopted
UECA, the draft Proprietary Controls should meet the requirements of the applicable state
statute implementing UECA, including the designation of EPA as “Agency,” and EPA need
not be designated as a third- party beneficnary Note that certain jurisdictions have statutes
goy_ernmg e recorﬁm‘g of Proprletary Conftrols ﬁgat are nojbased upon UECA.]

: h— Within / ddgs.after }herEffectlve Date [in accordance with the schedule
set orth m fe 1G]] ::';i-Settlln ‘D‘é‘fe‘néants Shgll sHbmlt to] SPA for review and approval
regardmgwsuch P opert§ ?1) dét Propﬂe\lar.y) QControls [, in'substantially the form attached hereto
as Appendix E,] that is enforceable under state law; and (ii) a current title insurance commitment,
or other evidence of title acceptable to EPA, that shows title to the land affected by the Proprietary
Controls to be free and clear of all prior liens and encumbrances (except when EPA waives the
release or subordination of such prior liens or encumbrances or when, despite best efforts, Settling
Defendants are unable to obtain release or subordination of such prior liens or encumbrances).

C. Within 15 days after EPA’s approval and acceptance of the Proprietary
Controls and the title evidence, Settling Defendants shall update the title search and, if it is
determined that nothing has occurred since the effective date of the commitment, or other title
evidence, to affect the title adversely, record the Proprietary Controls with the appropriate land
records office. Within 30 days after the recording of the Proprietary Controls, Settling Defendants
shall provide EPA with a final title insurance policy, or other final evidence of title acceptable to
EPA, and a certified copy of the original recorded Proprietary Controls showing the clerk’s
recording stamps. If the Proprietary Controls are to be conveyed to the United States, the
Proprietary Controls and title evidence (including final title evidence) shall be prepared in
accordance with the U.S. Department of Justice Title Standards 2001, and approval of the
sufficiency of title shall be obtained as required by 40 U.S.C. § 3111.

28.  For purposes of Paragraphs 26.c(2), 27.a, and 27.b, “best efforts” includes the
payment of reasonable sums of money to obtain access, an agreement to restrict land/water use,
Proprietary Controls, and/or an agreement to release or subordinate a prior lien or encumbrance.
If, within __ days after [modify as appropriate: the Effective Date / EPA’s request for
Proprietary Controls / EPA’s approval of the ICIAP], Settling Defendants have not: (a) obtained
agreements to provide access, restrict land/water use, or record Proprietary Controls, as required

19



by Paragraph 27.a(1), 27.a(2), or 27.a(3); or (b) obtained, pursuant to Paragraph 26.¢(2) or 27.b,
agreements from the holders of prior liens or encumbrances to release or subordinate such liens or
encumbrances to the Proprietary Controls, Settling Defendants shall promptly notify the United
States in writing, and shall include in that notification a summary of the steps that Settling
Defendants have taken to attempt to comply with Paragraph 26.c(2) or 27.b. The United States
may, as it deems appropriate, assist Settling Defendants in obtaining access, agreements to restrict
land/water use, Proprietary Controls, or the release or subordination of a prior lien or
encumbrance. Settling Defendants shall reimburse the United States under Section XVI
(Payments for Response Costs) for all costs incurred, direct or indirect, by the United States in
obtaining such access, agreements to restrict land/water use, Proprietary Controls, and/or the
release/subordination of prior liens or encumbrances including, but not limited to, the cost of
attorney time and the amount of monetary consideration paid or just compensation.

29. If EPA determines that Institutional Controls in the form of state or local laws,
regulations, ordinances, zoning restrictions, or other governmental controls are needed at or in
connection with the Site, Settling Defendants shall cooperate with EPA’s [and the State’s] efforts
to secure and ensure compliance with such governmental controls.

¥\ N (gv tandmg arér\ 0v151op monse[‘, @cree the United States [and the
St "te] retam[s] aEl- ‘_f\lté’[thexr] ?cces uthorj tles-a{]d rlghts[}as well as all of its [their] rights to
reg ire Insﬂt{xtlonal ntrols ('T"alng nforcement authaorities related thereto, under CERCLA,
4d anv_,_oAher ap?ahcab e statu\t’e\u ,r,eguLatlons _ll

X. REPORTING REQUIREMENTS ‘

31.  Inaddition to any other requirement of this Consent Decree, Settling Defendants
shall submit to EPA and the State __ copies of written [monthly] progress reports that:
(a) describe the actions that have been taken toward achieving compliance with this Consent
Decree during the previous [month]; (b) include a summary of all results of sampling and tests
and all other data received or generated by Settling Defendants or their contractors or agents in the
previous [month]; (c) identify all plans, reports, and other deliverables required by this Consent
Decree completed and submitted during the previous [month]; (d) describe all actions, including,
but not limited to, data collection and implementation of work plans, that are scheduled for the
next [six weeks] and provide other information relating to the progress of construction, including,
but not limited to, critical path diagrams, Gantt charts and Pert charts; (e) include information
regarding percentage of completion, unresolved delays encountered or anticipated that may affect
the future schedule for implementation of the Work, and a description of efforts made to mitigate
those delays or anticipated delays; (f) include any modifications to the work plans or other
schedules that Settling Defendants have proposed to EPA or that have been approved by EPA; and
(g) describe all activities undertaken in support of the Community Involvement Plan during the
previous month and those to be undertaken in the next six weeks. Settling Defendants shall
submit these progress reports to EPA and the State by the tenth day of every month following the
lodging of this Consent Decree until EPA notifies Settling Defendants pursuant to Paragraph 51.b
of Section XIV (Certification of Completion). If requested by EPA or the State, Settling
Defendants shall also provide briefings for EPA and the State to discuss the progress of the Work.
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32.  Settling Defendants shall notify EPA of any change in the schedule described in
the monthly progress report for the performance of any activity, including, but not limited to, data

collection and implementation of work plans, no later than seven days prior to the performance of
the activity.

33. Upon the occurrence of any event during performance of the Work that Settling
Defendants are required to report pursuant to Section 103 of CERCLA, 42 U.S.C. § 9603, or
Section 304 of the Emergency Planning and Community Right-to-know Act (“EPCRA”), 42
U.S.C. § 11004, Settling Defendants shall within 24 hours of the onset of such event orally notify
the EPA Project Coordinator or the Alternate EPA Project Coordinator (in the event of the
unavailability of the EPA Project Coordinator), or, in the event that neither the EPA Project
Coordinator nor Alternate EPA Project Coordinator is available, the Emergency Response
Section, Region 7, United States Environmental Protection Agency. These reporting requirements
are in addition to the reporting required by CERCLA Section 103 or EPCRA Section 304.

34.  Within 20 days after the onset of such an event, Settling Defendants shall furnish
to EPA and the State a written report, signed by Settling Defendants’ Project Coordinator, setting
forth the events that occurred and the measures taken, and to be taken, in response thereto. Within
30-days-after thesconclusion of such, an event;SettlingrDefendants shall submit a report setting
for-'t'?f] all a\é?l‘(g)ns l}‘” ] enli\ﬁ.’sb"}response-/ l\;i\eieto. ' :\‘g;/ r\l

E 35) Se&f%fﬁ/‘g;/Defend ts.éh il subinit _\copies of all plans, reports, data, and other
“deliverablés’ requ’ified By'the SOW, théy emeldial Design Work Plan, the Remedial Action Work
Pféh% otli‘é"'r:‘é&ppro\&?é%‘ﬁl%ﬁs to EPA iﬁ‘l'fa"c:\‘c?)rdance With*the schedules set forth in such plans.
Settling Defendants shall simultaneously submit _ copies of all such plans, reports, data, and
other deliverables to the State. Upon request by EPA, Settling Defendants shall submit in
electronic form all or any portion of any deliverables Settling Defendants are required to submit
pursuant to the provisions of this Consent Decree. '

36.  All deliverables submitted by Settling Defendants to EPA that purport to document
Settling Defendants’ compliance with the terms of this Consent Decree shall be signed by an
authorized representative of Settling Defendants.

XI. EPA APPROVAL OF PLANS, REPORTS, AND OTHER DELIVERABLES

37. Initial Submissions.

a. After review of any plan, report, or other deliverable that is required to be
submitted for approval pursuant to this Consent Decree, EPA, after reasonable opportunity for
review and comment by the State, shall: (1) approve, in whole or in part, the submission;

(2) approve the submission upon specified conditions; (3) disapprove, in whole or in part, the
submission; or (4) any combination of the foregoing.

b. EPA also may modify the initial submission to cure deficiencies in the
submission if: (1) EPA detérmines that disapproving the submission and awaiting a resubmission
would cause substantial disruption to the Work; or (2) previous submission(s) have been
disapproved due to material defects and the deficiencies in the initial submission under

consideration indicate a bad faith lack of effort to submit an acceptable plan, report, or
deliverable.
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38.  Resubmissions. Upon receipt of a notice of disapproval under Paragraph 37.a(3) or
(4), or if required by a notice of approval upon specified conditions under Paragraph 37.a(2),
Settling Defendants shall, within 30 days or such longer time as specified by EPA in such notice,
correct the deficiencies and resubmit the plan, report, or other deliverable for approval. After
review of the resubmitted plan, report, or other deliverable, EPA may: (a) approve, in whole or in
part, the resubmission; (b) approve the resubmission upon specified conditions; (¢) modify the
resubmission; (d) disapprove, in whole or in part, the resubmission, requiring Settling Defendants
to correct the deficiencies; or (¢) any combination of the foregoing.

39.  Material Defects. If an initially submitted or resubmitted plan, report, or other
deliverable contains a material defect, and the plan, report, or other deliverable is disapproved or
modified by EPA under Paragraph 37.b(2) or 38 due to such material defect, then the material
defect shall constitute a fack of compliance for purposes of Paragraph 79. The provisions of
Section XIX (Dispute Resolution) and Section XX (Stipulated Pendlties) shall govern the accrual

and payment of any stipulated penalties regarding Settling Defendants’ submissions under this
Section.

: wiiem;ehtatlon U{\)\@m approvil, appgemﬁcﬁ\cbndmons or modification by
EPA under‘: __aragrc ph r§j’(In1tlz;lé}/ub\imssmns)b{jaragrap 8 (Resubmlssmns) of any plan,
repért oro h?sr de]j{Véable or /__y,p‘_{ ion thLelieo \(a) such: }i)lan report, or other deliverable, or
po, t10n thereof i all be mco orated to aD enforceable junder this Consent Decree; and (b)

S ﬂl'ITg“'/Defendant\Sha&l take “’any actlon qm\Ed by suc pl%l report, or other deliverable, or
portion thereof, subject only to their right to invoke the Dispute Resolution procedures set forth in
Section XIX (Dispute Resolution) with respect to the modifications or conditions made by EPA.
The implementation of any non-deficient portion of a plan, report, or other deliverable submitted
or resubmitted under Paragraph 37 or 38 shall not relieve Settling Defendants of any llablhty for
stipulated penalties under Section XX (Stipulated Penalties).

XII. PROJECT COORDINATORS

41.  Within 20 days after lodging this Consent Decree, Settling Defendants, the State .
and EPA will notify each other, in writing, of the name, address, telephone number, and email
address of their respective designated Project Coordinators and Alternate Project Coordinators. If
a Project Coordinator or Alternate Project Coordinator initially designated is changed, the identity
of the successor will be given to the other Parties at least five working days before the change
occurs, unless impracticable, but in no event later than the actual day the change is made. Settling
Defendants’ Project Coordinator shall be subject to disapproval by EPA and shall have the
technical expertise sufficient to adequately oversee all aspects of the Work. Settling Defendants’
Project Coordinator shall not be an attorney for any Settling Defendant in this matter. He or she
may assign other representatives, including other contractors, to serve as a Site representatlve for
oversight of performance of daily operations during remedial activities.

42.  Plaintiffs may designate other represéntatives, including, but not limited to, EPA
and State employees, and federal and State contractors and consultants, to observe and monitor
the progress of any activity undertaken pursuant to this Consent Decree. EPA’s Project
Coordinator and Alternate Project Coordinator shall have the authority lawfully vested in a.
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Remedial Project Manager (“RPM”) and an On-Scene Coordinator (“OSC”) by the NCP, 40
C.F.R. Part 300. EPA’s Project Coordinator or Alternate Project Coordinator shall have authority,
consistent with the NCP, to halt any Work required by this Consent Decree and to take any
necessary response action when he or she determines that conditions at the Site constitute an
emergency situation or may present an immediate threat to public health or welfare or the
environment due to release or threatened release of Waste Material.

43.  EPA’s Project Coordinator and Settling Defendants’ Project Coordinator will meet,
at a minimum, on a monthly basis.

XIII. PERFORMANCE GUARANTEE

44.  Inorder to ensure the full and final completion of the Work, Settling Defendants
shall establish and maintain a performance guarantee, initially in the amount of $[insert
estimated cost of the Work], for the benefit of EPA (hereinafter “Estimated Cost of the Work™).
The performance guarantee, which must be satisfactory in form and substance to EPA, shall be in
the form of one or more of the following mechanisms (provided that, if Settling Defendants intend
to use multiple mechanisms, such muitiple mechanisms shall be limited to surety bonds
guaranteemg pelyment letters of credit, trust funds, and insurance policies):

ali D‘;urety bon\ uncondltlonally guarz%n@g payment and/or performance of
the }Vork tha is %ssu§d<by a sure/ ty cg pany among those listed as acceptable sureties on federal
bondls as se'lt" orth_m Gi cul ZZO ofthe, U.S! Department of the Treasury;

5~ One Or niore 1rrevoc§ble etters of Tredit, payable to or at the direction of
EPA, that is issued by one or more financial institution(s) (1) that has the authority to issue letters

of credit and (2) whose letter-of-credit operations are regulated and examined by a federal or state
agency;

C. A trust fund established for the benefit of EPA that is administered by a
trustee (1) that has the authority to act as a trustee and (2) whose trust operations are regulated and
examined by a federal or state agency;

d. A policy of insurance that (1) provides EPA with acceptable rights as a
beneficiary thereof; and (2) is issued by an insurance carrier (i) that has the authority to issue
insurance policies in the applicable jurisdiction(s) and (ii) whose insurance operations are
regulated and examined by a federal or state agency;

€. A demonstration by one or more Settling Defendants that each such
Settling Defendant meets the financial test criteria of 40 C.F.R. § 264.143(f) with respect to the
Estimated Cost of the Work (plus the amount(s) of any other federal or any state environmental
obligations financially assured through the use of a financial test or guarantee), provided that all
other requirements of 40 C.F.R. § 264.143(f) are met to EPA’s satisfaction; or

f. A written guarantee to fund or perform the Work executed in favor of EPA
by one or more of the following: (1) a direct or indirect parent company of a Settling Defendant,
or (2) a company that has a “substantial business relationship” (as defined in 40 C.F.R.

§ 264.141(h)) with at least one Settling Defendant; provided, however, that any company
providing such a guarantee must demonstrate to the satisfaction of EPA that it satisfies the
financial test and reporting requirements for owners and operators set forth in subparagraphs (1)
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through (8) of 40 C.F.R. § 264.143(f) with respect to the Estimated Cost of the Work (plus the
amount(s) of any other federal or any state environmental obligations financially assured through
the use of a financial test or guarantee) that it proposes to guarantee hereunder.

45.  Settling Defendants have selected, and EPA has found satisfactory, as an initial
performance guarantee [insert type(s)] pursuant to Paragraph 44. _, in the form attached hereto
as Appendix F. Within ten days after the Effective Date, Settling Defendants shall execute or
otherwise finalize all instruments or other documents required in order to make the selected
performance guarantee(s) legally binding in a form substantially identical to the documents
attached hereto as Appendix F, and such performance guarantee(s) shall thereupon be fully
effective. Within 30 days after the Effective Date, Settling Defendants shall submit copies of all
executed and/or otherwise finalized instruments or other documents required in order to make the
selected performance guarantee(s) legally binding to the EPA Regional Financial Management
Officer in accordance with Section XX VI (Notices and Submissions), with a copy to [insert
name, title, and address of Regional financial assurance specialist, if one exists in the
relevant Region] and to the United States and EPA and the State as specified in Section XX VL.

[NOTES ON PARAGRAPHS 44 AND 45: Case teams should negotiate and finalize the form

an;d_"substg_nce;'ig‘clud:\ipg value, of Settling’ efen‘c\lj:(a/n-tsﬁj{erfq‘]rmance guarantee well in

adk_"v_ance of the lo;dging;-}:i.fbf the Cp’h"fg:\nt Dec'if_le, ilﬁ order it_hat the final performance guarantee
mgf}hanisrq?gan ?;?“{ﬁlly take )effec-t Vithin[ten-days aftq_i: the Effective Date. Case teams
shguld alséensu-___ﬁ:e thht%e{:tit/ie‘s pro"({i____ ing ai.}demonstratiqn or guarantee pursuant to
Bar'iigraﬁ‘h 44.3&%&44}‘5 .oy.e",.(l) haylé}subn‘l‘itted all do_cFu&nentation required under

40 C.F.R. § 264.143(f) well in advance of the lodging of the Consent Decree in order that
EPA can determine that such performance guarantee is sufficient and can take effect within
ten days after the Effective Date, and (2) have fully and accurately reflected in their
financial statements all of their environmental obligations to the United States or any state,
i.e., that all CI)%RCLA, RCRA, and other obligations guaranteed by such entity as a
performance guarantee and/or as “financial assurance” have been properly accounted for in
determining whether such entity passes the financial test referenced in 40 C.F.R.
§ 264.143(f). When reviewing which of the permissible performance guarantee mechanisms
set forth in Paragraph 44 may be appropriate for inclusion in this Consent Decree, case
teams should consider, as part of the facts and circumstances of each case, the industry
sector(s) in which the Settling Defendants operate, i.e., Regions have discretion, for example,
to require that Settling Defendants provide the performance guarantee through a liquid

mechanism rather than through a demonstration or guarantee pursuant to Paragraph 44.e
or 44.f above.]

46.  If, at any time after the Effective Date and before issuance of the Certification.of
Completion of the Work pursuant to Paragraph 51, Settling Defendants provide a performance
guarantee for completion of the Work by means of a demonstration or guarantee pursuant to
Paragraph 44.e or 44.f, the relevant Settling Defendants shall also comply with the other relevant
requirements of 40 C.F.R. § 264.143(f) relating to these mechanisms unless otherwise provided in
this Consent Decree, including but not limited to: (a) the initial submission of requiréd financial
reports and statements from the relevant entity’s chief financial officer (“CFO”) and independent

certified public accountant (“CPA”), in the form prescribed by EPA in its financial test sample
CFO letters and CPA reports available at:
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http://www.epa.gov/compliance/resources/policies/cléanup/superfund/fa-test-samples.pdf; (b) the
annual resubmission of such reports and statements within 90 days after the close of each such
entity’s fiscal year; and (c) the prompt notification of EPA after each such entity determines that it
no longer satisfies the financial test requirements set forth at 40 C.F.R. § 264.143(f)(1) and in any
event within 90 days after the close of any fiscal year in which such entity no longer satisfies such
financial test requirements. For purposes of the performance guarantee mechanisms specified in
this Section XIII, references in 40 C.F.R. Part 264, Subpart H, to “closure,” “post-closure,” and
“plugging and abandonment” shall be deemed to include the Work; the terms “current closure cost
estimate,” “current post-closure cost estimate,” and “current plugging and abandonment cost
estimate” shall be deemed to include the Estimated Cost of the Work; the terms “owner” and
“operator” shall be deemed to refer to each Settling Defendant making a demonstration under

Paragraph 44.e; and the terms “facility” and “hazardous waste facility” shall be deemed to include
the Site. :

47.  Inthe event that EPA determines at any time that a performance guarantee
provided by any Settling Defendant pursuant to this Section is inadequate or otherwise no longer
satisfies the requirements set forth in this Section, whether due to an increase in the estimated cost
of completing the Work or for any other reason, or in the event that any Settling Defendant
be;comes%\ are of; nf“lgn‘ ation md{(\‘:atmg that-a perfo;m' ance] gua?-antee provided pursuant to this
Schon 1S 1Eade uate (:/otherw1 0 onger sétlsﬁes the r%qmrements set forth in this Section,

w ether dug g «1 ({ease in the est ated cost of‘comple[tmg the Work or for any other reason,
Settlm y ts w days a CC!?,lpt of notice f EPA’s determination or, as the case
may%ﬂ1th1n30°aﬁy n Settlm égfendant becom’lﬁ\g aware of such information, shall
obtain and present to EPA for approval a proposal for a revised or alternative form of performance
guarantee listed in Paragraph 44 that satisfies all requirements set forth in this Section XIII;
provided, however, that if any Settling Defendant cannot obtain such revised or alternative form
of performance guarantee within such 30-day period, and provided further that the Settling
Defendant shall have commenced to obtain such revised or alternative form of performance
guarantee within such 30-day period, and thereafter diligently proceeds to obtain the same, EPA
shall extend such period for such time as is reasonably necessary for the Settling Defendant in the
exercise of due diligence to obtain such revised or alternative form of performance guarantee,
such additional period not to exceed 30 days. In seeking approval for a revised or alternative form
of performance guarantee, Settling Defendants shall follow the procedures set forth in

Paragraph 49.b(2). Settling Defendants’ inability to post a performance guarantee for completion
of the Work shall in no way excuse performance of any other requirements of this Consent
Decree, including, without limitation, the obligation of Settling Defendants to complete the Work
in strict accordance with the terms of this Consent Decree.

48.  Funding for Work Takeover. The commencement of any Work Takeover pursuant
to Paragraph 93 shall trigger EPA’s right to receive the benefit of any performance guarantee(s)
provided pursuant to Paragraphs 44.a, 44.b, 44.c, 44.d, or 44.f, and at such time EPA shall have
immediate access to resources guaranteed under any such performance guarantee(s), whether in
cash or in kind, as needed to continue and complete the Work assumed by EPA under the Work
Takeover. Upon the commencement of any Work Takeover, if (a) for any reason EPA is unable
to promptly secure the resources guaranteed under any such performance guarantee(s), whether in
cash or in kind, necessary to continue and complete the Work assumed by EPA under the Work
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Takeover, or (b) in the évent that the performance guarantee involves a demonstration of -
satisfaction of the financial test criteria pursuant to Paragraph 44.e or Paragraph 44.(2), Settling
Defendants (or in the case of Paragraph 44.1(2), the guarantor) shall immediately upon written
demand from EPA deposit into a special account within the EPA Hazardous Substance Superfund
or such other account as EPA may specify, in immediately available funds and without setoff,
counterclaim, or condition of any kind, a cash amount up to but not exceeding the estimated cost
of completing the Work as of such date, as determined by EPA. In addition, if at any time EPA is
notified by the issuer of a performance guarantee that such issuer intends to cancel the
performance guarantee mechanism it has issued, then, unless Settling Defendants provide a
substitute performance guarantee mechanism in accordance with this Section XIH no later than 30
days prior to the impending cancellation date, EPA shall be entitled (as of and after the date that is
30 days prior to the impending cancellation) to draw fully on the funds guaranteed under the then-
existing performance guarantee. All EPA Work Takeover costs not reimbursed under this
Paragraph shall be reimbursed under Section XVI (Payments for Response Costs).

49, Modification of Amount and/or Form of Performance Guarantee.

a. Reduction of Amount of Performance Guarantee. If Settling Defendants
believesthat the-estimated cost of completing-t e:Wer;;ha&ddmnirﬁShed below the amount set forth
- ksl G Y S £ | oL '\é .

il earagrap%;m, ._&etthng- Defend ntS\may, ofr any anniversafy of'the Effective Date, or at any
)

othiér time ¥ eedffo{ﬁf e Partj -/s, }e ition inAxif writingto request a reduction in the amount of
v i""“: ) B L
a

thé;iacrfornfﬁnce iy régl_pe proyided pyrsuant to thi Sectidn{so that the amount of the

p_g__;gr_mai{‘cé gu_fc_l-_'r:afm,ee i$ equal_to the gstimated cost of cgr’j; Jeting the Work. Settling
Defendants shall submit a written proposal for such reduction to EPA that shall specify, at a
minimum, the estimated cost of completing the Work and the basis upon which such cost was
calculated. In seeking approval for a reduction in the amount of the performance guarantee,
Settling Defendants shall follow the procedures set forth in Paragraph 49.b(2) for requesting a
revised or alternative form of performance guarantee, except as specifically provided in this
Paragraph 49.a. If EPA decides to accept Settling Defendants’ proposal for a reduction in the
amount of the performance guarantee, either to the amount set forth in Settling Defendants’
written proposal or to some other amount as selected by EPA, EPA will notify the petitioning
Settling Defendants of such decision in writing. Upon EPA’s acceptance of a reduction in the
amount of the performance guarantee, the Estimated Cost of the Work shall be deemed to be the
estimated cost of completing the Work set forth in EPA’s written decision. After receiving EPA’s
written decision, Settling Defendants may reduce the amount of the performance guarantee in
accordance with and to the extent permitted by such written acceptance and shall submit copies of
all executed and/or otherwise finalized instruments or other documents required in order to make
the selected performance guarantee(s) legally binding in accordance with Paragraph 49.b(2). In
the event of a dispute, Settling Defendants may reduce the amount of the performance guarantee
required hereunder only in accordance with a final administrative or judicial decision resolving
such dispute pursuant to Section XIX (Dispute Resolution). No change to the form or terms of
any performance guarantee provided under this Section, other than a reduction in amount, is
authorized except as provided in Paragraphs 47 or 49.b.
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b. Change of Form of Performance Guarantee.

(D If, after the Effective Date, Settling Defendants desire to change the
form or terms of any performance guarantee(s) provided pursuant to this Section, Settling
Defendants may, on any anniversary of the Effective Date, or at any other time agreed to
by the Parties, petition EPA in writing to request a change in the form or terms of the
performance guarantee provided hereunder. The submission of such proposed revised or
alternative performance guarantee shall be as provided in Paragraph 49.b.(2). Any
decision made by EPA on a petition submitted under this Paragraph shall be made in
EPA’s sole and unreviewable discretion, and such decision shall not be subject to
challenge by Settling Defendants pursuant to the dispute resolution provisions of this
Consent Decree or in any other forum.

2 Settling Defendants shall submit a written proposal for a revised or
alternative performance guarantee to EPA that shall specify, at a minimum, the estimated
cost of completing the Work, the basis upon which such cost was calculated, and the
proposed revised performance guarantee, including all proposed instruments or other
documents required in order to make the proposed performance guarantee legally binding.
<lthe proposed 1sed or alltei at1ve~per ormanv ~guarantee must satisfy all requirements
set "O{th r_ mcor?,orated b {erence in this §ectlo{11 Set11mg Defendants shall submit
suchiproposed-revised 9{ Altérhative perfort ance guarantee to the EPA Reg10na1 Financial
Management\@ icer ig ccord_- ce \5 Sebtion XXVI (Notices and Submissions) [, with
a,/(‘:%af)y Loﬁqmsertmame,,tltle, z}ﬁ___ ~address of Regmnaj financial assurance specialist, if
one exists in the relevant Region]]. EPA will notify Settling Defendants in writing of its
decision to accept or reject a revised or alternative performance guarantee submitted
pursuant to this Paragraph. Within ten days after receiving a written decision approving
the proposed revised or alternative performance guarantee, Settling Defendants shall
execute and/or otherwise finalize all instruments or other documents required in order to
make the selected performance guarantee(s) legally binding in a form substantially
identical to the documents submitted to EPA as part of the proposal, and such performance
guarantee(s) shall thereupon be fully effective. Settling Defendants shall submit copies of
all executed and/or otherwise finalized instruments or other documents required in order to
make the selected performance guarantee(s) legally binding to the EPA Regional Financial
Management Officer within 30 days after receiving a written decision approving the
proposed revised or alternative performance guarantee in accordance with Section XXVI
(Notices and Submissions) [, with a copy to [insert name, title, and address of Regional
financial assurance specialist, if one exists in the relevant Region]] and to the United
States and EPA and the State as specified in Section XX VI.

C. Release of Performance Guarantee. Settling Defendants shall not release,
cancel, or discontinue any performance guarantee provided pursuant to this Section except as
provided in this Paragraph. If Settling Defendants receive written notice from EPA in accordance
with Paragraph 51 that the Work has been fully and finally completed in accordance with the
terms of this Consent Decree, or if EPA otherwise so notifies Settling Defendants in writing,
Settling Defendants may thereafter release, cancel, or discontinue the performance guarantee(s)
provided pursuant to this Section. In the event of a dispute, Settling Defendants may release,
cancel, or discontinue the performance guarantee(s) required hereunder only in accordance with a
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final administrative or judicial decision resolving such dispute pursuant to Section XIX (Dispute
Resolution).

XIV. CERTIFICATION OF COMPLETION

50. Comt)letion of the Remedial Action.

a. Within 90 days after Settling Defendants conclude that the Remedial
Action has been fully performed and the Performance Standards have been achieved, Settling
Defendants shall schedule and conduct a pre-certification inspection to be attended by Settling
Defendants, and EPA, and the State. If, after the pre-certification inspection, Settling Defendants
still believe that the Remedial Action has been fully performed and the Performance Standards
have been achieved, they shall submit a written report requesting certification to EPA for
approval, with a copy to the State, pursuant to Section XI (EPA Approval of Plans, Reports, and
Other Deliverables) within 30 days after the inspection. In the report, a registered professional
engineer and Settling Defendants’ Project Coordinator shall state that the Remedial Action has
been completed in full satisfaction of the requirements of this Consent Decree. The written report
shall include as-built drawings signed and stamped by a professional engineer. The report shall
contain the followmg statement, 51gned by a res on31b1e corporate official of a Settling Defendant
or}Settlin ‘g~__Defendants r0]ect C \] ator

I ce¥\fy und_em nalty o Aawgthat thlS docminent an‘d all attachments were prepared
undéf m J1rect10n or supervmon in accordance wlhh a system designed to assure
th‘a{t quaLlﬁed perst mel,propeﬁy\ga;bg{;,and evalu,a«e,‘t_he information submitted.
Based on my inquiry of the person or persons who manage the system, or those
persons directly responsible for gathering the information, the information
submitted is, to the best of my knowledge and belief, true, accurate, and complete.
I am aware that there are significant penalties for submitting false information,

including the possibility of fine and imprisonment for knowing violations.

If, after completion of the pre-certification inspection and receipt and review of the written report,
EPA, after reasonable opportunity for review and comment by the State, determines that the
Remedial Action or any portion thereof has not been completed in accordance with this Consent
Decree or that the Performance Standards have not been achieved, EPA will notify Settling
Defendants in writing of the activities that must be undertaken by Settling Defendants pursuant to
this Consent Decree to complete the Remedial Action and achieve the Performance Standards,
provided, however, that EPA may only require Settling Defendants to perform such activities
pursuant to this Paragraph to the extent that such activities are consistent with the “scope of the
remedy set forth in the ROD,” as that term is defined in Paragraph 14.a. EPA will set forth in the
notice a schedule for performance of such activities consistent with the Consent Decree and the
SOW or require Settling Defendants to submit a schedule to EPA for approval pursuant to Section
XI (EPA Approval of Plans, Reports, and Other Deliverables). Settling Defendants shall perform
all activities described in the notice in accordance with the specifications and schedules
established pursuant to this Paragraph, subject to their right to invoke the dispute resolution
procedures set forth in Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion of the Remedial Action and after a reasonable opportunity for review

28



and comment by the State, that the Remedial Action has been performed in accordance with this
Consent Decree and that the Performance Standards have been achieved, EPA will so certify in
writing to Settling Defendants. This certification shall constitute the Certification of Completion
of the Remedial Action for purposes of this Consent Decree, including, but not limited to, Section
XXI (Covenants by Plaintifffs]). Certification of Completion of the Remedial Action shall not

- affect Settling Defendants’ remaining obligations under this Consent Decree.

51. Completion of the Work.

a. Within 90 days after Settling Defendants conclude that all phases of the
Work, other than any remaining activities required under Section VII (Remedy Review), have
been fully performed, Settling Defendants shall schedule and conduct a pre-certification
inspection to be attended by Settling Defendants, EPA, and the State. If, after the pre-certification
inspection, Settling Defendants still believe that the Work has been fully performed, Settling
Defendants shall submit a written report by a registered professional engineer stating that the
Work has been completed in full satisfaction of the requirements of this Consent Decree. The
report shall contain the statement set forth in Paragraph 50.a, signed by a responsible corporate
official of a Settling Defendant or Settling Defendants’ Project Coordinator. If, after review of the
wi 1tten~iort EP4 ==after reasona})le opportumtyafer rev1e gmdncomment by the State,
dete at any poru n of the/Work has hot been comp] ed'in accordance with this Consent

|

Decree EPi'f)wﬂl ngu “Settlin t;réé\ndants mwrﬂmg of tht activities that must be undertaken
b)} §ett11ng53efe dan s ursuan 1§\C0nsent Detree to clmplete the Work, provided, however,
tj;xat,BE;A« ay y;requnkeﬁs_de_t‘tl,mg De‘ﬁenﬂdantls,.tbo perforx,,g;;J SL activities pursuant to this
~ Paragraph to the extent that such activities are consistent with the scope of the remedy set forth
in the ROD,” as that term is defined in Paragraph 14.a. EPA will set forth in the notice a schedule
for performance of such activities consistent with the Consent Decree and the SOW or require
Settling Defendants to submit a schedule to EPA for approval pursuant to Section XI (EPA
Approval of Plans, Reports, and Other Deliverables). Settling Defendants shall perform all
activities described in the notice in accordance with the specifications and schedules established

therein, subject to their right to invoke the dispute resolution procedures set forth in Section XIX
(Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent request for
Certification of Completion of the Work by Settling Defendants and after a reasonable
opportunity for review and comment by the State, that the Work has been performed in
accordance with this Consent Decree, EPA will so notify Settling Defendants in writing.

XV. EMERGENCY RESPONSE

52." If any action or occurrence during the performance of the Work that causes or
threatens a release of Waste Material from the Site that constitutes an emergency situation or may
present an immediate threat to public health or welfare or the environment, Settling Defendants
shall, subject to Paragraph 53, immediately take all appropriate action to prevent, abate, or
minimize such release or threat of release, and shall immediately notify the EPA’s Project
Coordinator, or, if the Project Coordinator is unavailable, EPA’s Alternate Project Coordinator. If
neither of these persons is available, Settling Defendants shall notify the EPA [Emergency
Response Unit], Region 7. Settling Defendants shall take such actions in consultation with EPA’s
Project Coordinator or other available authorized EPA officer and in accordance with all
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applicable provisions of the Health and Safety Plans, the Contingency Plans, and any other
applicable plans or documents developed pursuant to the SOW. In the event that Settling
Defendants fail to take appropriate response action as required by this Section, and EPA or, as

appropriate, the State take such action instead, Settling Defendants shall reimburse EPA and the
- State all costs of the response action under Section XVI (Payments for Response Costs).

53.  Subject to Section XXI (Covenants by Plaintiffs), nothing in the preceding
Paragraph or in this Consent Decree shall be deemed to limit any authority of the United States, or
the State, (a) to take all appropriate action to protect human health and the environment or to
prevent, abate, respond to, or minimize an actual or threatened release of Waste Material on, at, or
from the Site, or (b) to direct or order such action, or seek an order from the Court, to protect
human health and the environment or to prevent, abate, respond to, or minimize an actual or
threatened release of Waste Material on, at, or from the Site.

XVL PAYMENTS FOR RESPONSE COSTS

54. Payment by Settling Defendants for Past Response Costs.

a. Within 30 days after the Effective Date, Settling Defendants shall pay to
EPAz$ e, 1n§pay t for Past/Respons Cmts—ﬂP ymen :shall be made in accordance with
P:l;f:"{graphs: 5___6 b (Inst;ﬁm\c‘Ums for /Past Respz}xse Costs Payments)

» : : SF he total/amoni t to be ala‘by Settm% Defendants pursuant to Paragraph

544 shalLbe dep bsited by EPAFJ in the\Blg RIVEI Mine Tailings Superfund Site Special Account to
.b‘g‘“et‘é'l‘{/e/ and‘ﬁ‘sésd to\mdu or fivAne resp\d‘nse actioRsAt “or in connection with the Site, or to
be transferred by EPA to the EPA Hazardous Substance Superfund.

C. Within 30 days after the Effective Date, Settling Defendants shall pay to the
State $ by official bank check(s) made payable to , in payment of State
Past Response Costs. Settling Defendants shall send the bank check(s) to

55. Payments by Settling Defendants for Future Response Costs. Settling Defendants
shall pay to EPA all Future Response Costs not inconsistent with the NCP.

a. On a periodic basis, EPA will send Settling Defendants a bill requiring
payment that includes a [insert name of standard Regionally-prepared cost summary, which
includes direct and indirect costs incurred by EPA and its contractors] and a DOJ case cost
summary. Settling Defendants shall make all payments within 30 days after Settling Defendants’
receipt of each bill requiring payment, except as otherwise provided in Paragraph 57, in
accordance with Paragraphs 56.c (Instructions for Future Response Cost Payments).

b. The total amount to be paid by Setting Defendants pursuant to Paragraph _
55.a shall be deposited by EPA in the Big River Mine Tailings Superfund Site Special Account to
be retained and used to conduct or finance response actions at or in connection with the Site, or to
be transferred by EPA to the EPA Hazardous Substance Superfund.

C. Payments by Settling Defendants to State. Settling Defendants shall pay to
the State all State Future Response Costs not inconsistent with the NCP. The State will send
Settling Defendants a bill requiring payment that includes a [insert name of standard State-
prepared cost summary, which includes direct and indirect costs incurred by the State and
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its contractors] on a [periodic] basis. Settling Defendants shall make all payments within 30
days after Settling Defendants’ receipt of each bill requiring payment, except as otherwise
provided in Paragraph 57. Settling Defendants shall make all payments to the State required by
this Paragraph in accordance with Paragraph 54.c: [or insert alternate instructions].]

56. a. Payment Instructions for Settling Defendants.

b. Instructions for Past Response Costs Payments All payments required,
elsewhere in this Consent Decree, to be made in accordance with this Paragraph 56.b shall be
made at https://www.pay.gov to the U.S. Department of Justice account, in accordance with
instructions provided to Settling Defendants by the Financial Litigation Unit (“FLU”) of the
United States Attorney’s Office for the Eastern District of Missouri after the Effective Date. The
payment instructions provided by the Financial Litigation Unit shall include a Consolidated Debt
Collection System (“CDCS”) number, which shall be used to identify all payments required to be
made in accordance with this Consent Decree. The FLU shall provide the payment instructions
to:

[Insert name, address, phone number, and emall address of the individual

m v@e resp/o/nfiie for rwg\the pﬁment]

ont behalf 9f SettlingDe fendanfts =Settling De endints may change the individual to receive
payment tructlens on thelr behalf by rov1d1ng written notice of such change in accordance
With Section XXJVI (Notlces and Subml‘sks’lons)x"When m‘fkﬁ\fg payments under this
Paragraph 58.a, Settling Defendants shall also comply with Paragraph 56.d.

C. Instructions for Future Response Costs Payments and Stipulated Penalties.
All payments required, elsewhere in this Consent Decree, to be made in accordance with this
Paragraph 56.c shall be made by Fedwire EFT to:

Federal Reserve Bank of New York
ABA = 021030004
Account = 68010727
- SWIFT address = FRNYUS33
33 Liberty Street
New York NY 10045 .
Field Tag 4200 of the Fedwire message should read “D 68010727 Environmental
Protection Agency”

When making payments under this Paragraph 56.c, Settling Defendants shall also comply with
Paragraph 56.d.

[NOTE: Regions may substitute the following instructions for payment by Automated
Clearinghouse (“ACH?”) or for online payment:
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For ACH payment:

PNC Bank

808 17" Street, NW

Washington, DC 20074

Contact ~ Jesse White 301-887-6548
ABA = 051036706

Transaction Code 22 - checking
Environmental Protection Agency
Account 310006

CTX Format

For online payment:

Payment shall be made at https://www.pay.gov to the U.S. EPA account in accordance with

instructions to be provided to Settling Defendants by EPA following lodging of the Consent
Decree.] '

[ QTE ;uSett 1' ng D -fendantsé\'e dlft?culty makmg r\g)ayments, you may substitute
/A

the follown g [A,dlqpalyments] / shalkbe mh e~b official bank check(s) made payable to “EPA
Hazardous Substance y qgerfund’”‘referencmgkhe name andjaddress of the party making the
payment//(Settlmngefe ' eck(s) to:

Gdlantélshall sehdvthele:

US Environmental Protection Agency
Superfund Payments

Cincinnati Finance Center

PO Box 979076

St. Louis, MO 63197-9000]

[For ACH, online, or check payments, end instructions with: When making payment under
this Paragraph 56.c, Settling Defendants shall also comply with Paragraph 56.d.]

d. Instructions for All Payments. All payments made under Paragraph 56.b
(Instructions for Past Response Costs Payments) or 56.c (Instructions for Future Response Costs
Payments) shall reference the CDCS Number, Site/Spill ID Number , and DOJ Case

Number . At the time of any payment required to be made in accordance with Paragraphs 56.b

~or 56.c, Settling Defendants shall send notice that payment has been made to the United States,
and to EPA, in accordance with Section XXVI (Notices and Submissions), and to the EPA
Cincinnati Finance Office by email at acctsreceivable.cinwd@epa.gov, or by mail at 26 Martin
Luther King Drive, Cincinnati, Ohio 45268. Such notice shall also reference the CDCS Number
Site/Spill ID Number, and DOJ Case Number.

57.  Settling Defendants may contest any Future Response Costs billed under
Paragraph 55 (Payments by Settling Defendants for Future Response Costs) if they determine that
EPA or the State has made a mathematical error or included a cost item that is not within the
definition of Future Response Costs, or if they believe EPA incurred excess costs as a direct result
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of an EPA action that was inconsistent with a specific provision or-provisions of the NCP. Such
objection shall be made in writing within 30 days after receipt of the bill and must be sent to the
United States (if the United States’ accounting is being disputed) or the State (if the State’s
accounting is being disputed) pursuant to Section XXVI (Notices and Submissions). Any such
objection shall specifically identify the contested Future Response Costs and the basis for
objection. In the event of an objection, Settling Defendants shall pay all uncontested Future
Response Costs to the United States or the State within 30 days after Settling Defendants’ receipt
of the bill requiring payment. Simultaneously, Settling Defendants shall establish, in a duly
chartered bank or trust company, an interest-bearing escrow account that is insured by the Federal
Deposit Insurance Corporation (“FDIC”), and remit to that escrow account funds equivalent to the
amount of the contested Future Response Costs. Settling Defendants shall send to the United
States, as provided in Section XXVI (Notices and Submissions), and the State a copy of the
transmittal letter and check paying the uncontested Future Response Costs, and a copy of the
correspondence that establishes and funds the escrow account, including, but not limited to,
information containing the identity of the bank and bank account under which the escrow account
is established as well as a bank statement showing the initial balance of the escrow account.
Simultaneously with establishment of the escrow account, Settling Defendants shall initiate the
DisputeaResolutipneprocedures in Section XXoEisputesResolution). If the United States or the
Stt'{";: pre}%s in h?e di% '"Eite, Settﬁﬁé«{)efencﬁl’ts sha\llll(pay tﬁe su? s due (with accrued interest) to
thé¢/United State ;f*@x,{;tx\;?State, i fSIta\te_ costs are:d‘isﬁuted within five days after the resolution of the
disllp}ute. I}ISéttli}ﬁ‘g D’é‘{i{)\dantslp("r‘é’v“a?ﬂ }‘concér-“xzxing ‘clmy aspect of the contested costs, Settling
Dek,ﬁé‘; dants/shall_}ﬁhy th “"t;pggﬁ"ig_n of thg}_p_@‘s_‘t_s‘;(p‘lus associ@’téq_accrued interest) for which they did
not prevail to the United States or the State, if State costs are disputed within five days after the
resolution of the dispute. Settling Defendants shall be disbursed any balance of the escrow
-account. All payments to the United States under this Paragraph shall be made in accordance with
Paragraphs 56.c (Instructions for Future Response Cost Payments). The dispute resolution
procedures set forth in this Paragraph in conjunction with the procedures set forth in Section XIX
(Dispute Resolution) shall be the exclusive mechanisms for resolving disputes regarding Settling

Defendants™ obligation to reimburse the United States and the State for their Future Response
Costs. :

58.  Interest. In the event that any payment for Past Response Costs or for Future
Response Costs required under this Section is not made by the date required, Settling Defendants
shall pay Interest on the unpaid balance. The Interest to be paid on Past Response Costsand State
Past Response Costs under this Paragraph shall begin to accrue on the Effective Date. The
Interest on Future Response Costs shall begin to accrue on the date of the bill. The Interest shall
accrue through the date of Settling Defendants’ payment. Payments of Interest made under this .

‘Paragraph shall be in addition to such other remedies or sanctions available to Plaintiffs by virtue
of Settling Defendants’ failure to make timely payments under this Section including, but not
limited to, payment of stipulated penalties pursuant to Paragraph 80.

[NOTE ON DISBURSEMENT OF SPECIAL ACCOUNT FUNDS: Insert the following
language when EPA agrees to disburse special account funds to Settling Defendants who are
performing Work under this Consent Decree. The decision to disburse funds is within
EPA’s sole discretion and should be done consistent with the “Interim Final Guidance on
Disbursement of Funds From EPA Special Accounts to CERCLA Potentially Responsible
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Parties” (November 3, 1998), available at .
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/disburs-spact-

- mem.pdf, and the “Consolidated Guidance on the Establishment, Management and Use of

CERCLA Special Accounts” (October 4, 2002) available at

http://www.epa. gov/compllance/resources/poll(:les/cleanup/superfund/congun estmgt-
specacct pdf.] ' _ ,

__. DISBURSEMENT OF SPECIAL ACCOUNT FUNDS

59. [Creation of Big River Mine Tailings Disbursement Special Account and
Agreement to Disburse Funds to Settling Defendants. Within 30 days after the Effective Date,
EPA shall establish the Big River Mine Tailings Disbursement Special Account and shall transfer
$__ from the Big River Mine Tailings Special Account to the Big River Mine Tailings
Disbursement Special Account. [NOTE: If, as part of the RD/RA Consent Decree, there are
_ cashout parties whose funds will be deposited into a special account and then disbursed to
Settling Defendants, contact Headquarters to consult on appropriate language.] Subject to
the terms and conditions set forth in this Section, EPA agrees to make the funds in the Big River
Mine Tailings Disbursement Special Account, including Interest Earned on the funds in the Big
ngleraMrme Tallmgs=1 sbursementf Special ccount‘& aﬂab enfor disbursement to Settling

fendants S partlal relmburse xor per ormance of the{Work [or specify the activity for
w 1ch the pecnai‘accoﬂ/nt fun A arg to be dlsbu%sed] ur}dEVthls Consent Decree. - EPA shall
disBurse funds from thexBig 1qp Ta111ngs DlsbursemL:nt Special Account to Settling

Deﬁ‘andanté/m actordante wit ,the pro -"-\‘dures and milestones.for phased disbursement set forth in
this Section. :

60.  Timing, Amount, and Method of Disbursing Funds From the Big River Mine

- Tailings Disbursement Special Account. Within __ days after EPA’s receipt of a Cost Summary
and Certification, as defined by Paragraph 61.b, or if EPA has requested additional information
under Paragraph 61.b or a revised Cost Summary and Certification under Paragraph 61.c, within
____days after receipt of the additional information or revised Cost Summary and Certification,
and subject to the conditions set forth in this Section, EPA shall disburse the funds from the Big
River Mine Tailings Disbursement Special Account at the completion of the following milestones,
and in the amounts set forth below:

[NOTE: The Decree should outline a phased payment plan that typically lists two to four
milestones of the Work. The completion of a milestone will trigger the right to request
disbursement of a set amount or percentage of funds from the Disbursement Special
Account in partial reimbursement for Work performed up to the date of completion of that
milestone. In most situations the appropriate milestones will be (1) completion of all
activities in the EPA-approved Remedial Design Work Plan, (2) completion of one or two
components of the EPA-approved Remedial Action Work Plan, and (3) Certification of
Completion of the Remedial Action. Sample language follows.]
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Milestone Disbursement of Funds -

1. EPA approval of the Remedial $ [or __ % of funds] from the [Site

Design Work Plan Name] Disbursement Special Account

2. EPA approval of the [insert task] . $ [or __ % of remaining funds] from

: the [Site Name] Disbursement Spec1al
Account

3. EPA Certification of Completion of | Remainder of funds in the [Site Name]
the Remedial Action Disbursement Special Account

EPA shall disburse the funds from the Big River Mine Tailings Disbursement Special Account to
Settling Defendants in the following manner:

[Insert name and address for payment or instructions for electronic funds transfer.)

61. Requests for Disbursement of Special Account Funds.

a. Within ___ days after issuance of EPA’s written confirmation that a
mlleﬁf)?le of\th Wor as deflnedfn}ParagraPh 60 (T ligmng, Amigunt, and Method of Disbursing
Funds) hask bieen s\zil Tl‘s‘jaotorlly c@ P! eted, Set mg;Defendants shall submit to EPA a Cost
Sui ymary and Ce 1cat10n as deﬁn@ Min Paragraph 61.b, coklermg the Work performed pursuant
to ihls Codsént D D¢ reds u \to the date bf'completion of tha n‘nlestone Settling Defendants shall
fdtiseTide in a‘ﬁly‘ssﬁbmlssmn costs 1ncl’\ﬁe‘ﬂ w2 previous Cost Summary and Certification
following completion of an earlier milestone of the Work if those costs have been previously
- sought or reimbursed pursuant to Paragraph 60.

b. . Each Cost Summary and Certification shall include a complete and accurate
written cost summary and certification of the necessary costs incurred and paid by Settling
Defendants for the Work covered by the particular submission, excluding costs not eligible for
disbursement under Paragraph 62 (Costs Excluded from Disbursement). Each Cost Summary and
Certification shall contain the following statement signed by the [insert “Chief Financial Officer
of a Settling Defendant,” “Independent Certified Public Accountant,” or title of other '
specified independent person acceptable to EPA]:

To the best of my knowledge, after thorough investigation and review of Settling
Defendants’ documentation of costs incurred and paid for Work performed pursuant to
this Consent Decree [insert, as appropriate: “up to the date of completion of milestone
1,” “between the date of completion of milestone 1 and the date of completion of
milestone 2,” “between the date of completion of milestone 2 and the date of completion
of the milestone 3,”] I certify that the information contained in or accompanying this
submission is true, accurate, and complete. I am aware that there are significant penalties
for knowingly submitting false information, including the possibility of fine and
imprisonment.

“The [insert “Chief Financial Officer of a Settling Defendant,” “Independent Certified Public
Accountant,” or title of other specified independent person acceptable to EPA] shall also
provide EPA a list of the documents that he or she reviewed in support of the Cost Summary and
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Certification. Upoﬁ request by EPA, Settling Defendants shall submit to EPA any additional

information that EPA deems necessary for its review and approval of a Cost Summary and
Certification. -

C. If EPA finds that a Cost Summary and Certification includes a
mathematical error, costs excluded under Paragraph 62 (Costs Excluded from Disbursement),
costs that are inadequately documented, or costs submitted in a prior Cost Summary and
Certification, it will notify Settling Defendants and provide them an opportunity to cure the
deficiency by submitting a revised Cost Summary and Certification. If Settling Defendants fail to
cure the deficiency within ___days after being notified of, and given the opportunity to cure, the
deficiency, EPA will recalculate Settling Defendants’ costs eligible for disbursement for that
submission and disburse the corrected amount to Settling Defendants in accordance with the
procedures in Paragraph 60 (Timing, Amount, and Method of Disbursing Funds) of this Section.
Settling Defendants may dispute EPA’s recalculation under this Paragraph pursuant to Section
XIX (Dispute Resolution). In no event shall Settling Defendants be disbursed funds from the
[Site Name] Disbursement Special Account in excess of amounts properly documented in a Cost
Summary and Certification accepted or modified by EPA.

—=02.  GostsExcluded frorgr_lxDisburssmentr:"\ﬂng}eﬁﬁ lﬁlow%g costs are excluded from, and
shi':l]ﬂ not bg.: \ougP”ﬂ by §e tling Defendants for, disburseme%itl from the [Site Name] Disbursement
Spéc’_:%:ial Acgoyntéa;gg ponse ¢osts\paid pu f:s‘u'antj{o Section XVI (Payments for Response
Casts); (by:i’r-iy 0 tﬁar "ay{zlents e ',}\Sett ing Defendanl;s to the United States pursuant to this
Céﬁisgg-t@ééregﬁ(Juai}ig-,,Q_l{_[;ot limited ‘t‘gg,,_ia_gy intereshtg_jo_‘r_x_s‘tipulated penalties paid pursuant to
Section XX (Stipulated Penalties); (c) attorneys’ fees and costs, except for reasonable attorneys’
and costs necessarily related to [insert reference to any obligations under the Decree for which
Jegal services are essential, such as obtaining access or institutional controls] as required by
Section IX (Access and Institutional Controls); (d) costs of any response activities Settling
Defendants perform that are not required under, or approved by EPA pursuant to, this Consent
Decree; () costs related to Settling Defendants’ litigation, settlement, development of potential
contribution claims, or identification of defendants; (f) internal costs of Settling Defendants,
including but not limited to, salaries, travel, or in-kind services, except for those costs that
represent the work of employees of Settling Defendants directly performing the Work; (g) any
costs incurred by Settling Defendants prior to the Effective Date [if Remedial Design or other
response activity performed under this Decree is commenced prior to the effective date of
the Decree insert: except for approved Work completed pursuant to this Consent Decree]; or
(h) any costs incurred by Settling Defendants pursuant to Section XIX (Dispute Resolution).

63.  Termination of Disbursements from the Special Account. EPA’s obligation to
disburse funds from the Big River Mine Tailings Disbursement Special Account under this
Consent Decree shall terminate upon EPA’s determination that Settling Defendants: (a) have
knowingly submitted a materially false or misleading Cost Summary and Certification; (b) have
submitted a materially inaccurate or incomplete Cost Summary and Certification, and have failed
to correct the materially inaccurate or incomplete Cost Summary and Certification within __ days
after being notified of, and given the opportunity to cure, the deficiency; or (c) failed to submit a
Cost Summary and Certification as required by Paragraph 61 (Requests for Disbursement of
Special Account Funds) within ___ days (or such longer period as EPA agrees) after being
notified that EPA intends to terminate its obligation to make disbursements pursuant to this
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Section because of Settling Defendants’ failure to submit the Cost Summary and Certification as
required by Paragraph 61. EPA’s obligation to disburse funds from the [Site Name] '
Disbursement Special Account shall also terminate upon EPA’s assumption of performance of
any portion of the Work pursuant to Paragraph 93 (Work Takeover), when such assumption of
performance of the Work is not challenged by Settling Defendants or, if challenged, is upheld
under Section XIX (Dispute Resolution). Settling Defendants may dispute EPA’s termination of
special account disbursements under Section XIX.

64.  Recapture of Special Account Disbursements. Upon termination of disbursements

from the Big River Mine Tailings Disbursement Special Account under Paragraph 63
(Termination of Disbursements from the Special Account), if EPA has previously disbursed funds
from the Big River Mine Tailings Disbursement Special Account for activities specifically related
to the reason for termination, e.g., discovery of a materially false or misleading submission after
disbursement of funds based on that submission, EPA shall submit a bill to Settling Defendants
for those amounts already disbursed from the Big River Mine Tailings Disbursement Special
Account specifically related to the reason for termination, plus Interest on that amount covering
the period from the date of disbursement of the funds by EPA to the date of repayment of the
funds by Settling Defendants. Within days after receipt of EPA’s bill, Settling Defendants
shall relmburseTh EPA: azardou(s\?ubstancci Supeﬁyﬁfﬁo tha}total amount billed. Payment
shill be m;'fda in aécoréance w1th/Paragraphs 56 6.C (Instructions for Future Response Cost
Pay‘%nents) i’?c’éf t of pa fnent; EPA may deiyosn all ér any portion thereof in the [Site

e] S élal Accoun t{rﬁ? Rlve I\{(E Elmgs Dlsbursement Special Account, or the EPA
Hazar ous Substamce Su fmination of eIt to deposit or how to use the funds
shall not be subject to challenge by Settlmg Defendants pursuant to the dispute resolution
provisions of this Consent Decree or in any other forum. Settling Defendants may dispute EPA’s
determination as to recapture of funds pursuant to Section XIX (Dispute Resolution).

65.  Balance of Special Account Funds. After EPA issues its written Certification of
Completion of the Remedial Action pursuant to this Consent Decree [or if Certification of
Completion of Remedial Action is not used substitute: After the Remedial Action has been
performed in accordance with this Consent Decree and the Performance Standards have been
achieved], and after EPA completes all disbursement to Settling Defendants in accordance with
this Section, if any funds remain in the Big River Mine Tailings Disbursement Special Account,
EPA may transfer such funds to the Big River Mine Tailings Special Account or to the EPA
Hazardous Substance Superfund. Any transfer of funds to the Big River Mine Tailings Special
Account or the EPA Hazardous Substance Superfund shall not be subject to challenge by Settling

Defendants pursuant to the dispute resolution provisions of this Consent Decree or in any other
forum.]

XVII. INDEMNIFICATION AND INSURANCE

66. Settling_Defendants’ Indemnification of the United States and the State.

a. The United States and the State do not assume any liability by entering into
this Consent Decree or by virtue of any designation of Settling Defendants as EPA’s authorized
representatives under Section 104(e) of CERCLA, 42 U.S.C. § 9604(e). Settling Defendants shall
indemnify, save and hold harmless the United States, the State, and their officials, agents,
employees, contractors, subcontractors, and representatives for or from any and all claims or
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causes of action arising from, or on account of, negligent or other wrongful acts or omissions of
Settling Defendants, their officers, directors, employees, agents, contractors, subcontractors, and
any persons acting on their behalf or under their control, in carrying out activities pursuant to this
Consent Decree, including, but not limited to, any claims arising from any designation of Settling
Defendants as EPA’s authorized representatives under Section 104(e) of CERCLA. Further,
Settling Defendants agree to pay the United States and the State all costs they incur including, but
not limited to, attorneys’ fees and other expenses of litigation and settlement arising from, or on
account of, claims made against the United States or the State based on negligent or other
wrongful acts or omissions of Settling Defendants, their officers, directors, employees, agents,
contractors, subcontractors, and any persons acting on their behalf or under their control, in
carrying out activities pursuant to this Consent Decree. Neither the United States nor the State
shall be held out as a party to any contract entered into by or on behalf of Settling Defendants in
carrying out activities pursuant to this Consent Decree. Neither Settling Defendants nor any such
contractor shall be considered an agent of the United States or the State.

b. The United States and the State shall give Settling Defendants notice of any
claim for which the United States or the State plans to seek indemnification pursuant to this
Paragraph 66, and shall consult with Settling Defendants prior to settlifig such claim.
Tm Se i ing ‘efendatr},ts : \venantg‘liot toqsumz %@e\gnot to assert any claims or
cag___ es of aﬁ%‘on %g‘ams&’t/he Un} éiﬂ}a{es am‘i'xthe:State foridamages or reimbursement or for set-
off-of any payments made or tg/5e"niade to the! United States or the State, arising from or on
a_qgi‘,_o_qm:of;any ,ggﬁt;ac&gxgc{ment, o,r)_‘a},;ggégmgnt betw_@_égka_,ny one or more of Settling
Defendants and any person for performance of Work on or relating to the Site, including, but not
limited to, claims on account of construction delays. In addition, Settling Defendants shall
indemnify and hold harmless the United States and the State with respect to any and all claims for
damages or reimbursement arising from or on account of any contract, agreement, or arrangement
between any one or more of Settling Defendants and any person for performance of Work on or

relating to the Site, including, but not limited to, claims on account of construction delays.

68.  No later than 15 days before commencing any on-Site Work, Settling Defendants
shall secure, and shall maintain until the first anniversary after issuance of EPA’s Certification of
Completion of the Remedial Action pursuant to Paragraph 50.b of Section XIV (Certification of
Completion) commercial general liability insurance with limits of three million dollars, for any
one occurrence, and automobile liability insurance with limits of one million dollars, combined
single limit, naming the United States and the State as additional insureds with respect to all
liability arising out of the activities performed by or on behalf of Settling Defendants pursuant to
this Consent Decree. In addition, for the duration of this Consent Decree, Settling Defendants
shall satisfy, or shall ensure that their contractors or subcontractors satisfy, all applicable laws and
regulations regarding the provision of worker’s compensation insurance for all persons
performing the Work on behalf of Settling Defendants in furtherance of this Consent Decree.
Prior to commencement of the Work under this Consent Decree, Settling Defendants shall provide
to EPA and the State certificates of such insurance and a copy of each insurance policy. Settling
Defendants shall resubmit such certificates and copies of policies each year on the anniversary of
the Effective Date. If Settling Defendants demonstrate by evidence satisfactory to EPA and the
State that any contractor or subcontractor maintains insurance equivalent to that described above,
or insurance covering the same risks but in a lesser amount, then, with respect to that contractor or
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subcontractor, Settling Defendants need provide only that portion of the insurance described
above that is not maintained by the contractor or subcontractor.

XVIII. FORCE MAJEURE

69.  “Force majeure,” for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of Settling Defendants, of any entity controlled by Settling
Defendants, or of Settling Defendants’ contractors that delays or prevents the performance of any
obligation under this Consent Decree despite Settling Defendants’ best efforts to fulfill the
obligation. The requirement that Settling Defendants exercise “best efforts to fulfill the
obligation” includes using best efforts to anticipate any potential force majeure and best efforts to
address the effects of any potential force majeure (a) as it is occurring and (b) following the
potential force majeure such that the delay and any adverse effects of the delay are minimized to

the greatest extent possible. “Force majeure” does not include financial inability to complete the
Work or a failure to achieve the Performance Standards.

70.  If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Decree for which Settling Defendants intend or may intend to assert
a clalm of force majeure, Settling Defendants shall notlfy EPA'’s Project Coordinator orally or,in
his 6 hera or herabsence,[E EPA i Alternat/e\PrOJect Clloord]nator 0 1'rTfhé event both of EPA’s designated
representatiy ves are unayg lable, tife\Director ot_tli_g/Superfund Division, EPA Region 7, within 15
ofg&hen Setthng DT ndants flré{.kn‘e& that Ehé?v“e}nt mlght cause a delay. Within 30 days

buttin Jshall pr ER
th reiilfte& Sett]mDefendant shall provide jin writing to ERA and the State an explanation and
descnptlon of the resor}s’t‘or “the delﬁ_e/ the antl\tlpated d’quatxon of the delay; all actions taken or
to be taken to prevent or minimize the delay; a schedule for implementation of any measures to be
taken to prevent or mitigate the delay or the effect of the delay; Settling Defendants’ rationale for
attributing such delay to a force majeure; and a statement as to whether, in the opinion of Settling
Defendants, such event may cause or contribute to an endangerment to public health or welfare, or
the environment. Settling Defendants shall include with any notice all available documentation
supporting their claim that the delay was attributable to a force majeure. Settling Defendants shall
be deemed to know of any circumstance of which Settling Defendants, any entity controlled by
Settling Defendants, or Settling Defendants’ contractors knew or should have known. Failure to
comply with the above requirements regarding an event shall preclude Settling Defendants from
asserting any claim of force majeure regarding that event, provided, however, that if EPA, despite
the late notice, is able to assess to its satisfaction whether the event is a force majeure under
Paragraph 69 and whether Settling Defendants have exercised their best efforts under Paragraph
69, EPA may, in its unreviewable discretion, excuse in writing Settlmg Defendants’ failure to
submit timely notices under this Paragraph.

71.  If EPA, after a reasonable opportunity for review and comment by the State, agrees
that the delay or anticipated delay is attributable to a force majeure, the time for performance of
the obligations under this Consent Decree that are affected by the force majeure will be extended
by EPA, after a reasonable opportunity for review and comment by the State, for such time as is
necessary to complete those obligations. An extension of the time for performance of the
obligations affected by the force majeure shall not, of itself, extend the time for performance of
any other obligation. If EPA, after a reasonable. opportunity for review and comment by the State,
does not agree that the delay or anticipated delay has been or will be caused by a force majeure,
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EPA will notify Settling Defendants in writing of its decision. If EPA, after a reasonable
opportunity for review and comment by the State, agrees that the delay is attributable to a force
majeure, EPA will notify Settling Defendants in writing of the length of the extension, if any, for
performance of the obligations affected by the force majeure.

72.  If Settling Defendants elect to invoke the dispute resolution procedures set forth in
Section XIX (Dispute Resolution), they shall do so no later than 15 days after receipt of EPA’s
notice. In any such proceeding, Settling Defendants shall have the burden of demonstrating by a
preponderance of the evidence that the delay or anticipated delay has been or will be caused by a
force majeure, that the duration of the delay or the extension sought was or will be warranted
under the circumstances, that best efforts were exercised to avoid and mitigate the effects of the
delay, and that Settling Defendants complied with.the requirements of Paragraphs 69 and 70. If
Settling Defendants carry this burden, the delay at issue shall be deemed not to.be a violation by

Settling Defendants of the affected obligation of this Consent Decree identified to EPA and the
Court.

XIX. DISPUTE RESOLUTION

73. Unless otherwise e)}pressly' provided for in this Consent Decree, the dispute

reseﬂutromp‘ roce ures of'this Sectjpn shall be[ the exelysive n’EEhanrsm to resolve disputes
ding t s Conserry‘/pecree I/—ft/ow\ever the procedures setJ forth in this Section shall not apply
to?ctrons by the [C lted States to_enf()}ce ob 1gat101;s of Settling Defendants that have not been’
suted 1n djccord L :

nce :t/ .tAhLS Sectror‘r
74. Any drspute regarding this Consent Decree shall in the first instance be the subject
of informal negotiations between the parties to the dispute. The period for informal negotiations
shall not exceed 20 days from the time the dispute arises, unless it is modified by written
agreement of the parties to the dispute. The dispute shall be consrdered to have arisen when one
party sends the other parties a written Notice of Dispute.

75. Statements of Position.

a. In the event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within ten days after the conclusion of the informal negotiation period,
Settling Defendants invoke the formal dispute resolution procedures of this Section by serving on
the United States and the State a written Statement of Position on the matter in dispute, including,
but not limited to, any factual data, analysis, or opinion supporting that position and any
supporting documentation relied upon by Settling Defendants. The Statement of Position shall
specify Settling Defendants’ position as to whether formal dispute resolution should proceed
under Paragraphs 76 (Record Review) or 77.

b. Within ten days after receipt of Settling Defendants’ Statement of Position,
EPA will serve on Settling Defendants its Statement of Position, including, but not limited to, any
factual data, analysis, or opinion supporting that position and all supporting documentation relied
upon by EPA. EPA’s Statement of Position shall include a statement as to whether formal dispute
resolution should proceed under Paragraph 76 (Record Review) or 77. Within ten days after
receipt of EPA’s Statement of Position, Settling Defendants may submit a Reply.
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C. If there is disagreement between EPA and Settling Defendants as to
whether dispute resolution should proceed under Paragraph 76 (Record Review) or 77, the parties
to the dispute shall follow the procedures set forth in the paragraph determined by EPA to be
applicable. However, if Settling Defendants ultimately appeal to the Court to resolve the dispute,
the Court shall determine which paragraph is applicable in accordance with the standards of-
applicability set forth in Paragraphs 76 and 77.

76.  Record Review. Formal dispute resolution for disputes pertaining to the selection
or adequacy of any response action and all other disputes that are accorded review on the
administrative record under applicable principles of administrative law shall be conducted
pursuant to the procedures set forth in this Paragraph. For purposes of this Paragraph, the
adequacy of any response action includes, without limitation, the adequacy or appropriateness of
plans, procedures to'implement plans, or any other items requiring approval by EPA under this
Consent Decree, and the adequacy of the performance of response actions taken pursuant to this
Consent Decree. Nothing in this Consent Decree shall be construed to allow any dispute by
Settling Defendants regarding the validity of the ROD’s provisions.

a. An administrative record of the dispute shall be maintained by EPA and
s-ha;!}:eon\tgin al-lv%_a{rte f,_-a_lgts of pos/i,t_i{)n, incl-lﬁd'i gsu?ﬁgrﬁi?g:do,%umentation, submitted pursuant
to t’tbis Secti_\p{l. Whe%&ppropriaté{EPA may allow Sibmission of supplemental statements of
posfiition bylihe p% ies4d’ the disputé\ : '

_ b.:'L “The D}rector o%lt e Superfund Divisign, EPA Region 7, will issue a final
admimiStrative deci i'on}e“s'\o‘lvi‘%rg the disp tebised on theadHinistrative record described in
Paragraph 76.a. This decision shall be binding upon Settling Defendants, subject only to the right
to seek judicial review pursuant to Paragraphs 76.c and 76.d.

C. Any administrative decision made by EPA pursuant to Paragraph 76.b shall
be reviewable by this Court, provided that a motion for judicial review of the decision is filed by
Settling Defendants with the Court and served on all Parties within ten days after receipt of EPA’s
decision. The motion shall include a description of the matter in dispute, the efforts made by the
parties to resolve it, the relief requested, and the schedule, if any, within which the dispute must
be resolved to ensure orderly implementation of this Consent Decree. The United States may file
a response to Settling Defendants’ motion.

d. In proceedings on any dispute governed by this Paragraph, Settling
Defendants shall have the burden of demonstrating that the decision of the Waste Management
Division Director is arbitrary and capricious or otherwise not in accordance with law. Judicial
review of EPA’s decision shall be on the administrative record compiled pursuant to
Paragraph 76.a. ' '

77. Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative record
under applicable principles of administrative law, shall be governed by this Paragraph.

a. Following receipt of Settling Defendants’ Statement of Position submitted
pursuant to Paragraph 75, the Director of the Superfund Division, EPA Region 7, will issue a
final decision resolving the dispute. The Superfund Division Director’s decision shall be binding
on Settling Defendants unless, within ten days after receipt of the decision, Settling Defendants
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file with the Court and serve on the parties a motion for judicial review of the decision setting

forth the matter in dispute, the efforts made by the parties to resolve it, the relief requested, and

the schedule, if any, within which the dispute must be resolved to ensure orderly implementation
- of the Consent Decree. The United States may file a response to Settling Defendants’ motion.

b. Notwithstanding Paragraph M (CERCLA Section 113(j) Record Review of
ROD and Work) of Section I (Background), judicial review of any dispute governed by this -
Paragraph shall be governed by applicable principles of law.

78. - The invocation of formal dispute resolution procedures under this Section shall not
extend, postpone, or affect in any way any obligation of Settling Defendants under this Consent
Decree, not directly in dispute, unless EPA or the Court agrees otherwise. Stipulated penalties
with respect to the disputed matter shall continue to accrue but payment shall be stayed pending
resolution of the dispute as provided in Paragraph 86. Notwithstanding the stay of payment,
stipulated penalties shall accrue from the first day of noncompliance with any applicable provision
of this' Consent Decree. In the event that Settling Defendants do not prevail on the disputed issue,
stipulated penalties shall be assessed and paid as provided in Section XX (Stipulated Penalties).

XX. STIPULATED PENALTIES

AR Setb ing I efenda }s/\énall be liable for Malted penalties in the amounts set forth
in Piaragrap. 5§80 a d~81 to the Unrtea\States ahd-tHe State for failure to comply with the
re?urrements” of ""s \@n\s\ent Det:ree §] (i;nfred below, unless excused under Section XVIII (Force
Majieur;e)/‘ Comﬁ),;anc lide,

activities required under this Consent Decree or any plan report or other deliverable approved
under this Consent Decree, in accordance with all applicable requirements of law, this Consent
Decree, the SOW, and any plans, reports, or other deliverables approved under this Consent

Decree and within the specified time schedules established by and approved under this Consent
Decree.

80. Stipulated_ Penalty Amounts - Work (Including Payments and Excluding Plans,
Reports, and Other Deliverables).

a. - The following stipulated penalties shall accrue per violation per day for any
noncompliance identified in Paragraph 80.b:

Penalty Per Violation Per Day Period of Noncompliance

$1,000 1st through 14th day
$1,500 15th through 30th day
$3,000 31st day and beyond

b. Compliance Milestones.

€)) [List violations or compliance milestones including due dates for
payments.] '
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81.  Stipulated Penalty Amounts - Plans, Reports, and other Deliverables. The
following stipulated penalties shall accrue per violation per day for failure to submit timely or
adequate reports [or other plans or deliverables] pursuant to the Consent Decree:

Penalty Per Violation Per Day Period of Noncompliance
$500 1st through 14th day
$ 750  15th through 30th day
$ 1,000 31st day and beyond
82. In the event Ithat EPA assumes performanée of a portion or all of the Work

pursuant to Paragraph 93 (Work Takeover), Settling Defendants shall be liable for a stipulated
penalty in the-amount of $500,000. Stipulated penalties under this Paragraph are in addition to the
remedies available under Paragraphs 48 (Funding for Work Takeover) and 93 (Work Takeover).

83.  All penalties shall begin to accrue on the day after the complete performance is due
or the day a violation occurs and shall continue to accrue through the final day of the correction of
the noncompliance or completion of the activity. However, stipulated penalties shall not accrue:
(a)-with=zespect-to-a=deficient submission underSection->-(ERAjApproval of Plans, Reports, and
Other De\ﬁ%rabl}ég , di\lrl}ng the pel:-}fl-i\c\;'_)_g, if an;},-’réginx\xﬁrgg 0111'({Ihe }J‘lst Say after EPA’s receipt of
suﬂ submig's}on L ht{l%éé date }’}EL%PA notiﬁf‘:s»:S-ettling Defendants of any deficiency; (b) with
re%pect to /gl}ieci -ign b'y_t_ll\e D’i!r-/e'cfo*r“o- -the Sti‘[?erfund Diviis_-_ion, EPA Region 7, under
Ea_,mg.r;aph""]&b_hqg__\"l\’_z.a\df_S_g@Lign XIXr( _ispﬁg_Resolutign;)-,&during the period, if any, beginning
on the 21st day after the date that Settling Defendants’ reply to EPA’s Statement of Position is
received until the date that the Director issues a final decision regarding such dispute; or (c) with
respect to judicial review by this Court of any dispute under Section XIX (Dispute Resolution),
during the period, if any, beginning on the 31st day after the Court’s receipt of the final
submission regarding the dispute until the date that the Court issues a final decision regarding
such dispute. Nothing in this Consent Decree shall prevent the simultaneous accrual of separate
penalties for separate violations of this Consent Decree. '

84.  Following EPA’s determination that Settling Defendants have failed to comply
with a requirement of this Consent Decree, EPA may give Settling Defendants written notification
of the same and describe the noncompliance. EPA and the State may send Settling Defendants a
written demand for the payment of the penalties. However, penalties shall accrue as provided in

the preceding Paragraph regardless of whether EPA has notified Settling Defendants of a
violation. :

85.  All penalties accruing under this Section shall be due and payable to the United
States and the State within 30 days after Settling Defendants’ receipt from EPA of a demand for
payment of the penalties, unless Settling Defendants invoke the Dispute Resolution procedures
under Section XIX (Dispute Resolution) within the 30-day period. All payments to the United
States under this Section shall indicate that the payment is for stipulated penalties and shall be
made in accordance with Paragraph 56.c (Instructions for Future Response Cost Payments).

[NOTE: Where a State is a party and is entitled to a portion of the stipulated penalties,
insert procedures for payment to the State.]
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86.  Penalties shall continue to accrue as provided in Paragraph 83 during any dispute
resolution period, but need not be paid until the following:

a. If the dispute is resolved by agreement of the Parties or by a decision of
EPA that is not appealed to this Court, accrued penalties determined to be owed shall be paid to
- EPA and the State within 15 days after the agreement or the receipt of EPA’s decision or order;

b. If the dispute is appealed to this Court and the United States prevails in
whole or in part, Settling Defendants shall pay all accrued penalties determined by the Court to be

owed to EPA and the State within 60 days after receipt of the Court’s decision or order, except as
provided in Paragraph 86.c;

c. If the District Court’s decision is appealed by any Party, Settling
Defendants shall pay all accrued penalties determined by the District Court to be owed to the
United States and the State into an interest-bearing escrow account, established at a duly chartered
bank or trust company that is insured by the FDIC, within 60 days after receipt of the Court’s
decision or order. Penalties shall be paid into this account as they continue 1o accrue, at least
every 60 days. Within 15 days after receipt of the final appellate court decision, the escrow agent
shall pay the balance of the account to EPA and the State or to Settling Defendants to the extent
that they Brevaily { Y IS | N

- 87.}" IfiStrtling Defendants Fail to paysstipulated ,p_t]i:nalties when due, Settling
Defendantg shall '{)}\ﬁterest oélgfh‘e“ﬁﬁ}qaid sti| ulatbd penalties as follows: (a) if Settling
Qéié@danfsﬂlaxﬂf&nel}\i}]y&@ dispﬁié;@_s_q‘hi&on such tha_t__t,he obligation to pay stipulated
penalties has been stayed pending the outcome of dispute resolution, Interest shall accrue from the
date stipulated penalties are due pursuant to Paragraph 86 until the date of payment; and (b) if
Settling Defendants fail to timely invoke dispute resolution, Interest shall accrue from the date of
demand under Paragraph 85 until the date of payment. If Settling Defendants fail to pay stipulated
penalties and Interest when due, the United States or the State may institute proceedings to collect
the penalties and Interest. '

88.  The payment of penalties and Interest, if any, shall not alter in any way Settling

Defendants’ obligation to complete the performance of the Work required under this Consent
Decree.

. 89.  Nothing in this Consent Decree shall be construed as prohibiting, altering, or in
any way limiting the ability of the United States or the State to'seek any other remedies or
sanctions available by virtue of Settling Defendants’ violation of this Consent Decree or of the
statutes and regulations upon which it is based, including, but not limited to, penalties pursuant to
Section 122(J) of CERCLA, 42 U.S.C. § 9622(]), provided, however, that the United States shall
not seek civil penalties pursuant to Section 122(/) of CERCLA for any violation for which a

stipulated penalty is provided in this Consent Decree, except in the case of a willful violation of
this Consent Decree.

90.  Notwithstanding any other provision of this Section, the United States may, in its

unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to
this Consent Decree. -
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XXI. COVENANTS BY PLAINTIFFS

91. Covenants for Settling Defendants by United States. In consideration of the
actions that will be performed and the payments that will be made by Settling Defendants under
this Consent Decree, and except as specifically provided in Paragraph 92 (General Reservations of
Rights) of this Section, the United States covenants not to sue or to take administrative action
against Settling Defendants pursuant to Sections 106 and 107(a) of CERCLA for the Work, Past
Response Costs, and Future Response Costs. These covenants shall take effect upon the receipt
by EPA of the payments required by Paragraph 54.a (Payments for Past Response Costs) and any
Interest or stipulated penalties due thereon under Paragraph 58 (Interest) or Section XX
(Stipulated Penalties). These covenants are conditioned upon the satisfactory performance by
Settling Defendants of their obligations under this Consent Decree. These covenants extend only
to Settling Defendants and do not extend to any other person. '

92. General Reservations of Rights. The United States reserves, and EPA and the
federal natural resource trustee and the State reserve, all rights against Settling Defendants, and
this Consent Decree is without prejudice to, with respect to all matters not expressly included
within Plaintiffs’ covenants. Notwithstanding any other provision of this Consent Decree, the
Umted:States reqer]ves\and EPA a d the federaLnatura -reTrrce\thrustees and the State reserve, all

i} 8t Set‘tlmg Défendantgrwith respéct to:
HOPY/aNN/

3 ) a. N hablhty for_failire by Settlmg Defendants to meet a requirement of this
Corisent De€ree; | | e
) Nt

b. liability arising from the past, present, or future disposal, release, or threat
of release of Waste Material outside of the Site;

C. liability based on the ownership of the Site by Settling Defendants when
such ownership commences after signature of this Consent Decree by Settling Defendants;

d. liability based on the operation of the Site by Settling Defendants when
such operation commences after signature of this Consent Decree by Setting Defendants and does -
not arise solely from Settling Defendants’ performance of the Work;

e. liability based on Settling Defendants’ transportation, treatment, storage, or
- disposal, or arrangement for transportation, treatment, storage, or disposal of Waste Material at or
in connection with the Site, other than as provided in the ROD, the Work, or otherwise ordered by
EPA, after signature of this Consent Decree by Settling Defendants;

f. liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessments;
' g. criminal liability;

h. liability for violations of federal or state law that occur during or after

implementation of the Work; and

i. liability, for additional response actions that EPA determines are necessary
to achieve and maintain Performance Standards or to carry out and maintain the effectiveness of
the remedy set forth in the ROD, but that cannot be required pursuant to Paragraph 14
(Modification of SOW or Related Work Plans);
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j- liability for additional operable units at the Site or the final response action;

k liability for costs that the United States will incur regarding the Site but that
are not within the definition of Future Response Costs;

1 previously incurred costs of response above the amounts-paid pursuant to
Paragraph 54.a (Payment of Past Response Costs);

m. liability for costs incurred or to be incurred by ATSDR regarding the Site.]
93. Work Takeover.

a. In the event EPA determines that Settling Defendants have (1) ceased
implementation of any portion of the Work, or (2) are seriously or repeatedly deficient or late in
their performance of the Work, or (3) are implementing the Work in a manner that may cause an
endangerment to human health or the environment, EPA may issue a written notice (“Work
Takeover Notice”) to Settling Defendants. Any Work Takeover Notice issued by EPA will
specify the grounds upon which such notice was issued and will provide Settling Defendants a

period of ten days within which to remedy the circumstances giving rise to EPA’s issuance of
such notice.

b. Prf

_ ) after ex; 4‘-r§1ion of al_ie ten-da’-{r@iee per: iod specified in Paragraph 93.a,
Settling De: f_endariits.h-a§ g/y

e fj ts-pav not reyr ed1e\_‘(1to EI:IAILés—s l’[1sfact1®_,n the circumstances giving rise to
Elij}’s issug;nce 3f{th Televant/ Wor a\keo er Notice, EPA{may at any time thereafter assume

tbgpe_gf@rﬁiancgjéiﬁ_all dt\:a_'gyé_{;;rtion(\s;);o‘t'_ _t_hlhea_\_, ork as E‘I_’)A;d,eems necessary (“Work Takeover”).
EPA will notify Settling Defendants in writing (which writing may be electronic) if EPA
determines that implementation of a Work Takeover is warranted under this Paragraph 93.b.
Funding of Work Takeover costs is addressed under Paragraph 48.

C. Settling Defendants may invoke the procedures set forth in Paragraph 76
(Record Review), to dispute EPA’s implementation of a Work Takeover under Paragraph 93.b.
However, notwithstanding Settling Defendants’ invocation of such dispute resolution procedures,
and during the pendency of any such dispute, EPA may in its sole discretion commence and
continue a Work Takeover under Paragraph 93.b until the earlier of (1) the date that Settling
Defendants remedy, to EPA’s satisfaction, the circumstances giving rise to EPA’s issuance of the
relevant Work Takeover Notice, or (2) the date that a final decision is rendered in accordance with
Paragraph 76 (Record Review) requiring EPA to terminate such Work Takeover.

94.  Notwithstanding any other provision of this Consent Decree, the United States

[and the State] retain[s] all authority and reserve[s] all rights to take any and all response actions
authorized by law.

[NOTE: If the State is a Co-plaintiff, insert the State’s Covenant for Settling Defendants
(and Settling Federal Agencies, if any) and Reservation of Rights.]

XXII. COVENANTS BY SETTLING DEFENDANTS

95.  Covenants by Settling Defendants. Subject to the reservations in Paragraph 96,
Settling Defendants covenant not to sue and agree not to assert any claims or causes of action
against the United States or the State with respect to: the Work, past response actions regarding
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the Site, Past Response Costs, Future Response Costs, State Past Response Costs, State Future
Response Costs, and this Consent Decree, including, but not limited to:

a. any direct or indirect claim for reimbursement from the EPA Hazardous

Substance Superfund through CERCLA Sections 106(b)(2), 107, 111, 112, 113, or any other
provision of law;

b. any claims under CERCLA Sections 107 or 113, RCRA Section 7002(a),
42 U.S.C. § 6972(a), or state law regarding: the Work, past response actions regarding the Site,
Past Response Costs, Future Response Costs, State Past Response Costs, State Future Response
Costs, Settling Defendants’ Past Response Costs, and this Consent Decree; or

C. any claims arising out of response actions at or in connection with the Site,
including any claim under the United States Constitution, the State Constitution, the Tucker Act, .
28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, or at common law.

[NOTE If the Consent Decree includes a provision under whlch Settlmg Defendants will
receive disbursements from an EPA special account, Paragraph 95.d(1) below should be
used. If the Decree contains a Future Response Cost prepayment provision under which
Seiti’ghngd)efendantsnnay receivez returmi}unusee(};*amountsmnder option 3 of
Pamgra[%s d"?‘” aﬁ%aph 95. f2 shouldibe used If { e Décree contains both,

Pafagraph$hs.diaf d) slfoul&’\ euse&‘h]%

] ; 1 [dny digect or mdLrect claim for (1) disbursement from the [Site Name]
pema Recouror Site Nutie ' Disbursement Special ATCount, except as provided in Section
___(Disbursement of Special Account Funds), or (2) return of unused amounts from the [Site
Name] Future Response Costs Special Account, except for unused amounts that EPA determines
shall be returned to Settling Defendants in accordance with Paragraph 55.d.]

96.  Settling Defendants reserve, and this Consent Decree is without prejudice to,
claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the United
States Code, and brought pursuant to any statute other than CERCLA or RCRA and for which the
waiver of sovereign immunity is found in a statute other than CERCLA or RCRA, for money
damages for injury or loss of property or personal injury or death caused by the negligent or
wrongful act or omission of any employee of the United States, as that term is defined i in 28

—————U:§5:C-§2671; while-acting within the scope of hisorheroffice oremployment under—
circumstances where the United States, if a private person, would be liable to the claimant in
accordance with the law of the place where the act or omission occurred. However, the foregoing
shall not include any claim based on EPA’s selection of response actions, or the oversight or
approval of Settling Defendants’ plans, reports, other deliverables.or activities.

97.  Nothing in this Consent Decree shall be deemed to constitute preauthorization of a
claim within the meaning of Sectlon 111 of CERCLA, 42 US.C. § 9611, or 40 C.F.R.
§ 300.700(d). -

XXII. EFFECT OF SETTLEMENT; CONTRIBUTION

98.  Nothing in this Consent Decree shall be construed to create any rights in, or grant
any cause of action to, any person not a Party to this Consent Decree. Each of the Parties
expressly reserves any and all rights (including, but not limited to, pursuant to Section 113 of
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CERCLA, 42 U.S.C. § 9613), defenses, claims, demands, and causes of action that each Party
may have with respect to any matter, transaction, or occurrence relating in any way to the Site
against any person not a Party hereto. Nothing in this Consent Decree diminishes the right of the
United States, pursuant to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to
pursue any such persons to obtain additional response costs or response action and to enter into
settlements that give rise to contribution protection pursuant to Section 113(£)(2).

99. The Parties agree, and by entering this Consent Decree this Court finds, that this
Consent Decree constitutes a judicially approved settlement for purposes of Section 113(f)(2) of
CERCLA, 42 U.S.C. § 9613(f)(2), and that each Settling Defendant is entitled, as of the Effective
Date, to protection from contribution actions or claims as provided by Section 113(£)(2) of
CERCLA, or as may be otherwise provided by law, for “matters addressed” in this Consent
Decree. The “matters addressed” in this Consent Decree are the Work, Past Response Costs,
Future Response Costs, State Past Response Costs, State Future Response Costs.

100.  Each Settling Defendant shall, with respect to any suit or claim brought by it for
matters related to this Consent Decree, notify the United States and the State in writing no later
than 60 days prior to the initiation of such suit or claim.

01, Fach Sepling Defc}/@ant shall{;iff/_lth rﬁ's‘p@@&suit or claim brought against it

atters\gglated ot rs’ Conse{nt D{é%_ree, n@t)_;t_-lfy i_m writingl:ﬁhe United States and the State within
1 ays atfﬁ!? ser%tce%f\the co{‘/ﬁ)la. it'on such{Settling Degé;ndant. In addition, each Settling
D‘?ﬁ-‘i"}darﬁ, shall notify 7‘1%3 Uni LEd Sta%e"‘_s andzﬂhe State wit}}i-n}_ ten days after service or receipt of
a‘ﬁ@"M’E)'t’f(on for'S‘ﬁ’r&n‘mary'%"lrﬂ/@nent a’nLd‘ ithinten days ﬁ‘ft"e“?”feceipt of any order from a court
setting a case for trial.

ted}

102. Res Judicata and Other Defenses. In any subsequent administrative or judicial
proceeding initiated by the United States or the State for injunctive relief, recovery of response
costs, or other appropriate relief relating to the Site, Settling Defendants shall not assert, and may
not maintain, any defense or claim based upon the principles of waiver, res judicata, collateral
estoppel, issue preclusion, claim-splitting, or other defenses based upon any contention that the
claims raised by the United States or the State in the subsequent proceeding were or should have
been brought in the instant case; provided, however, that nothing in this Paragraph affects the
enforceability of the covenants not to sue set forth in Section XXI (Covenants by Plaintiffs).

XXIVTACCESS TO INFORMATION

103.  Settling Defendants shall provide to EPA and the State, upon request, copies of all
records, reports, documents, and other information (including records, reports, documents, and
other information in electronic form) (hereinafter referred to as “Records”) within their possession
or control or that of their contractors or agents relating to activities at the Site or to the
implementation of this Consent Decree, . including, but not limited to, sampling, analysis, chain of
custody records, manifests, trucking logs, receipts, reports, sample traffic routing, correspondence,
or other documents or information regarding the Work. Settling Defendants shall also make
available to EPA and the State, for purposes of investigation, information gathering, or testimony,

their employees, agents, or representatives with knowledge of relevant facts concerning the
performance of the Work.

104. Business Confidential and Privileged Documents.
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- a. Settling Defendants may assert business confidentiality claims covering
part or all of the Records submitted to Plaintiff[s] under this Consent Decree to the extent
permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and
40 C.F.R. § 2.203(b). Records determined to be confidential by EPA will be afforded the
protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies
Records when they are submitted to EPA and the State, or if EPA has notified Settling Defendants
that the Records are not confidential under the standards of Section 104(e)(7) of CERCLA or 40

C.F.R. Part 2, Subpart B, the public may be given access to such Records without further notice to
Settling Defendants. :

b. Settling Defendants may assert that certain Records are privileged under the
attorney-client privilege or any other privilege recognized by federal law. If Settling Defendants
assert such a privilege in lieu of providing Records, they shall provide Plaintiffs with the
following: (1) the title of the Record; (2) the date of the Record; (3) the name, title, affiliation
(e.g., company or firm), and address of the author of the Record; (4) the name and title of each
addressee and recipient; (5) a description of the contents of the Record; and (6) the privilege
asserted by Settling Defendants. If a claim of privilege applies only to a portion of a Record, the
Record shall be provided to the United States in redacted form to mask the privileged portion

y. Settling I.D%g;e';ﬁ? s shall ret'g\m all Recmjrgs th:alt;the ;1_’l- imito be privileged until the United

Sta _4es has had a asonable opportu >ty to dlspute the pnv{lege claim and any such dispute has

be?n resolvgd in gHESettling Dé’fendan s’ favn
| _Q_c_(éx;ds created. on_ge,nerated pursuant to the requirements of this

S Nomedhos crdit o genered ok

Consent Decree shall be withheld from the United States or the State on the grounds that they are
pr1v1leged or confidential.

105.  No claim of confidentiality or privilege shall be made with respect to any data,
including, but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific,

chemical, or engineering data, or any other documents or information evidencing conditions at or
around the Site. :

XXV. RETENTION OF RECORDS

106.  Until ten years after Settling Defendants’ receipt of EPA’s notification pursuant to

Paragraph 51.b of Section XIV (Completion of the Work), each Settling Defendant shall preserve
——————and-retain-all-non-identical-eopies-of Records-(including-Records-imelectronic-form) now imits——

possession or control or that come into its possession or control that relate in any manner to its
liability under CERCLA with respect to the Site, provided, however, that Settling Defendants who
are potentially liable as owners or operators of the Site must retain, in addition, all Records that
relate to the liability of any other person under CERCLA with respect to the Site. Each Settling
Defendant must also retain, and instruct its contractors and agents to preserve, for the same peribd
of time specified above all non-identical copies of the last draft or final version of any Records
(including Records in electronic form) now in its possession or control or that come into its
possession or control that relate in any manner to the performance of the Work, provided,
however, that each Settling Defendant (and its contractors and agents) must retain, in addition,
copies of all data generated during the performance of the Work and not contained in the
aforementioned Records required to be retained. Each of the above record retention requirements
shall apply regardless of any corporate retention policy to the contrary.
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107. At the conclusion of this record retention period, Settling Defendants shall notify
the United States and the State at least 90 days prior to the destruction of any such Records, and,
upon request by the United States or the State, Settling Defendants shall deliver any such Records
to EPA or the State. Settling Defendants may assert that certain Records are privileged under the
attorney-client privilege or any other privilege recognized by federal law. If Settling Defendants
assert such a privilege, they shall provide Plaintiffs with the following: (a) the title of the Record;
(b) the date of the Record; (c) the name, title, affiliation (e.g., company or firm), and address of
the author of the Record; (d) the name and title of each addressee and recipient; (e) a description
of the subject of the Record; and (f) the privilege asserted by Settling Defendants. If a claim of
privilege applies only to a portion of a Record, the Record shall be provided to the United States
in redacted form to mask the privileged portion only. Settling Defendants shall retain all Records
that they claim to be privileged until the United States has had a reasonable opportunity to dispute
the privilege claim and any such dispute has been resolved in the Settling Defendants’ favor.
However, no Rechds created or generated pursuant to the requirements of this Consent Decree
shall be withheld 0“1\1 the grounds that they are privileged or confidential.

108.  Each'Settling Defendant certifies individually that, to the best of its knowledge and
belief, after thorough\ii_nquiry, it has not altered, mutilated, discarded, destroyed, or otherwise
maﬁ%anym(other th "_,.__'denticaiﬁ?_fsopleg); Eé’lat't:g toq"qts potential liability regarding the
Si%since t;’%ear‘ ier of otificatign"éi_-\potenni'a liahility b F-f}]e United States or the State or the
filing of suj

i _t"ggagag%l nﬁ,fégardil}é/,the\,gige andfthat 1t{has fullyjcomplied with any and all EPA [and
Stg_%’] requests fog:;nfd‘?a atiom{j/regardi{n}_g the}Site pursuant tq Sections 104(e) and 122(e) of
CERCTX, 42 US:C: §§9604(2) and 9622(8)2nd Sectio3007 of RCRA, 42 U.S.C. § 6927, and

state law.

XXVI. NOTICES AND SUBMISSIONS

109. Whenever, under the terms of this Consent Decree, written notice is required to be
given or a report or other document is required to be sent by one Party to another, it shall be
directed to the individuals at the addresses specified below, unless those individuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions
shall be considered effective upon receipt, unless otherwise provided. Written notice as specified
in this Section shall constitute complete satisfaction of any written notice requirement of the
Consent Decree with respect to the United States, EPA, the State, and Settling Defendants,

_— respectively. Notices-required to_be sent-to-ERPA;-and-not-te-the-United-States;-under-the-terms-of
this Consent Decree should not be sent to the U.S. Department of Justice.

As to the United States: Chief, Environmental Enforcement Section

5 Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611

Washington, D.C. 20044-7611
Re: DI #

k&
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As to EPA: Director, Superfund Division
United States Environmental Protection Agency
Region 7
901 North Fifth Street
Kansas City, KS 66101

and: Jason Gunter
EPA Project Coordinator
United States Environmental Protection Agency
Region-7
901 North Fifth Street
Kansas City, KS 66101

As to the Regional Financial [Name]
Management Officer: [Address]
As to the State: [Name]

St‘ate‘P’r—'o'Sjé’o’tTthord"i‘f'ﬁ“\f‘!or

b iy
[Aagress)
[N]a.lpﬂ

UL . .
Settling Defendants’ Project Coordinator

[ ot~

[Address]

XXVII. RETENTION OF JURISDICTION

110.  This Court retains jurisdiction over both the subject matter of this Consent Decree
and Settling Defendants for the duration of the performance of the terms and provisions.of this
Consent Decree for the purpose of enabling any of the Parties to apply to the Court at any time for
such further order, direction, and relief as may be necessary or appropriate for the construction or
modification of this Consent Decree, or to effectuate or enforce compliance with its terms, or to
resolve disputes in accordance with Section XIX (Dispute Resolution).

XXVIII. APPENDICES

111.  The following appendices are attached to and incorporated into this Consent
Decree: ' :

“Appendix A” is the ROD.

“Appendix B” is the SOW.

“Appendix C” is the description and/or map of the Site.
“Appendix D” is the complete list of Settling Defendants.

[NOTE: Insert if needed: “Appendix E” are the draft form of Proprietary Controls.
“Appendix F” is the performance guarantee.)
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XXIX. COMMUNITY INVOLVEMENT

112.  If requested by EPA or the State, Settling Defendants shall participate in
community involvement activities pursuant to the community involvement plan to be developed
by EPA. EPA will determine the appropriate role for Settling Defendants under the Plan. Settling
Defendants shall also cooperate with EPA and the State in providing information regarding the
Work to the public. As requested by EPA or the State, Settling Defendants shall participate in the
preparation of such information for dissemination to the public and in public meetings that may be
held or sponsored by EPA or the State to explain activities at or relating to the Site. Costs
incurred by the United States under this Section, including the costs of any technical assistance
grant under Section 117(e) of CERCLA, 42 U.S.C. § 9617(e), shall be considered Future

Response Costs that Settling Defendants shall pay pursuant to Section X VI (Payments for
Response Costs). ' :

XXX. MODIFICATION

113.  Except as provided in Paragraph 14 (Modification of SOW or Related Work
Plans), material modifications to this Consent Decree, including the SOW, shall be in writing,
signed by the United States and Settling Defendants, and shall be effective upon approval by the
Couft. Exgept a8 provided.in Para@aph 14,\‘lno/n—-fn\a"t},§iﬁl'fn' sdifigations to this Consent Decree,
incr;-ﬂlding tlge SO ;’, sh [l be in r/ifi-ng and sha\ljjg] effective when signed by duly authorized
”{f‘(’@_:nited States ri"q Sett in’g"l')tgfendanléj All modifications to the Consent

re;;)r sentatives o-i ) ) : Wl

Dégree, otlier thanithe SOW, dlso shall be siginled by the State, or a duly authorized representative
Gijirfﬁ‘é"sxfgﬁg, as ﬁf)ﬁr pri\é‘fé' Atnodifitativito the gOW shall"be considered material if it
fundamentally alters the basic features of the selected remedy within the meaning of 40 C.F.R.

§ 300.435(c)(2)(ii). Before providing its approval to any modification to the SOW, the United
States will provide the State with a reasonable opportunity to review and comment on the
proposed modification.

114.  Nothing in this Consent Decree shall be deemed to alter the Court’s power to
enforce, supervise, or approve modifications to this Consent Decree.

XXXI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

115. This Consent Decree shall be lodged with the Court for a period of not less than 30
days for public notice and comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C.
§ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to withdraw or withhold
its consent if the comments regarding the Consent Decree disclose facts or considerations that
indicate that the Consent Decree is inappropriate, improper, or inadequate. Settling Defendants
consent to the entry of this Consent Decree without further notice.

116.  If for any reason the Court should decline to approve this Consent Decree in the
form presented, this agreement is voidable at the sole discretion of any Party and the terms of the
agreement may not be used as evidence in any litigation between the Parties.

XXXII. SIGNATORIES/SERVICE

117.  Each undersigned representative of a Settling Defendant to this Consent Decree
and the Assistant Attorney General for the Environment and Natural Resources Division of the
Department of Justice and the for the State certifies that he or she is fully authorized to enter
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into the terms and conditions of this Consent Decree and to execute and legally bind such Party to
this document.

118.  Each Settling Defendant agrees not to oppose entry of this Consent Decree by this
Court or to challenge any provision of this Consent Decree unless the United States has notified
Settling Defendants in writing that it no longer supports entry of the Consent Decree.

119.  Each Settling Defendant shall identify, on the attached signature page, the name,
address, and telephone number of an agent who is authorized to accept service of process by mail
on behalf of that Party with respect to all matters arising under or relating to this Consent Decree.
Settling Defendants agree to accept service in that manner and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local
rules of this Court, including, but not limited to, service of a summons. Settling Defendants need

not file an answer to the complaint in this action unless or until the Court expressly declines to
enter this Consent Decree.

XXXII. FINAL JUDGMENT

120. This Consent Decree and its appendices constitute the final, complete, and
exclpsweagreement:and understa/r'xdmg among-thes< a?esirega ing the settlement embodied in
the Consent\Decree The Parties a‘cknowled vel that thére are nor presentatlons agreements, or
-understandmgs Ie 1 tm t{) the seftlern {letnent other thanithose expressly contained in this Consent

Decree /} J \ m J Ll
poit entty ot this Con ent’Decree by the Couft, this Consent Decree shall

constltute a fma] judgment between and among the United States, the State, and Settling
Defendants. The Court finds that there is no just reason for delay and therefore enters this
judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS _ DAY OF ,20

United States District Judge
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Signature Page for Consent Decree regarding the Big River Mine Tailings Superfund Site

FOR THE UNITED STATES OF AMERICA:

Date [Name]
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

[Name] .
Emwimmmexntgawg-ﬁ@nee ent Section

- k7 ...
Enyironmerit andsNatural Resources Division
U.Sabe; hrtmen fof Justice
“A P.@2Box 7611

-\ Washington, D,E#,20044-7611

FASTAE:
0

e
P Yo

[Name]

United States Attorney
District of

[Address]
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Signature Page for Consent Decree regarding the Big River Mine Tailings Superfund Site

[Name]
Assistant United States Attornéy

District of Missouri
[Address]

[Name]

Regional Administrator, Region 7

U.S. Environmental Protection Agency
901 North Fifth Street
KansassGitypKansas£6101

TN /N

)

Julie M. Van Horn

Senior Assistant Regional Counsel
U.S. Environmental Protection Agency
Region 7 .

901 North Fifth Street -

Kansas City, Kansas 66101
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Signature Page for Consent Decree regardihg the Big River Mine Tailings Superfund Site

[If State is a party, insert:] FOR THE STATE OF MISSOURI,
DEPARTMENT OF NATURAL RESOURCES

Date

[Name]
[Title]
[Address]
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Signature Page for Consent Decree regarding the Big River Mine Tailings Superfund Site

FOR THE DOE RUN RESOURCES
CORPORATION

Date

Name (print):
Title:
Address:

Agent Authorized to Accept Service ~ Name (print):
on Behalf of Above-signed Party: Title:
Address:
Phone:
~email:

=) 5

nature page mustbe; gn'e-g Py'e'gch‘s%ttlor.]
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Instructions for Use of Automated Features and Styles

This document includes automatic cross references to paragraph numbers and automatic
table of contents. To take advantage of these features while editing this document, you will need
to do the following;

1. Updating Paragraph Numbers, Cross References, and Table of Contents. To
update or “generate” the paragraph number cross references and the table of contents, press “Ctrl-
F9" & “Enter.” The cursor can be anywhere in the document to do this. Do not change the
paragraph number cross references or table of contents page numbers manually. You will
just create a lot more work for yourself. If you are having trouble, see instruction no. 6.

2. To delete an existing paragraph: Delete the entire paragraph, including the

paragraph number codes, any target codes and any formatting codes. All subsequent paragraphs
will re-number automatically.’

3. To add a new paragraph:
(a) insert appropriate number of tabs; (b) insert a paragraph number code [Ctrl-
Shft-F5, select the outline level (level 2-4); click “OK”]; (c) insert a tab; (d) type in the text. Note
that if you copy any text from a different document, before inserting (pasting) it into your draft
CD, please follow this procedure: click Edit > Paste Special > unformatted text > OK. This
pr@cedm@? Will remoevegany formatting codes contalnra%;rlnwgeatem being copied. Otherwise you
willjget unpredictzble and frustraiing formatting res
Te add&ross refére cetoa Eﬁna -aph thatgﬁ%readv has a “target” code: (a) move
' the %ere fmﬁ\to adffthe cross refé‘j‘iéence (b) click “Tools,” “Reference”
an@iCr efex€nce;™ *ma{he “Refe:enceui];ools wmd@w,..that just appeared, in the “Reference
Type” field, select “Paragraph/Outhne ” (d) in the “Select Target” field, select the appropriate
“Target” code (if you are not sure, use reveal codes [Alt-F3], to look up the name of the target
code that is in the paragraph to which you want to make the reference); (e) click the “Mark”
button; (f) click thg “Generate” button, and then “OK.”
5. To add a “target” code for a paragraph to which you want to cross-reference:
(a) move your cursor to a spot that is after the paragraph’s paragraph number and -
before the first word of the paragraph;
(b) click “Tools,” “Reference” and “Cross Reference;”
(c) in the “Reference Tools” window that just appeared; in the “Select Target”
field, type the name of your new “target” code; and
(d) click the “Mark Target” button. '
6. Please contact Mark Gallagher at 202-514-5405 or mark.gallagherl@usdoj.gov if
you have any questions about these instructions or problems using this document.




